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GIO1 THIEU CHUNG

B4o cao Moi truong kinh doanh (Doing Business) cia Ngan hang Thé giéi
(NHTG) chi ra mirc d6 thuan loi hodc kho khan d6i véi chu doanh nghiép trong
nudc trong viéc thanh 1ap va van hanh mot doanh nghiép nho hodc vira theo céc
quy dinh cta phép luat. Hang ndm, NHTG xem xé&t, danh gia tinh hiéu qua cua
quy trinh 1ap phap cling nhu chat luong cta cac quy dinh phap 1y ¢o anh huong
dén hoat dong kinh doanh cua cac doanh nghi¢p vira va nho tai 190 qudc gia va
vung lanh tho dong thoi tién hanh xdy dung va cong bd Bao céo moi truong kinh
doanh trén tong sO 11 tiéu chi, bao gdbm: Khoi sy doanh nghiép, cip gidy phep
xay dung, tiép can dién ning, ding ky s& hiru, tiép cn tin dung, bao vé nha dau tur
nho 1¢, thanh toan thue thuong mai qua bién gidi, thuc thi hop dong, giai quyét
pha san va quy dinh vé thi truong lao dong' (xem thém Bang 1.1 — Cdch thirc thu
thap dit liéu). Viéc danh gia cac tiéu chi trén xudt phat tir quan diém cho rang
mot qudc gia co hé thdng vin ban quy pham phap luat hiéu qua s& cho phép chu
doanh nghiép thuc hién hoat dong kinh doanh mot cach don gian, nhanh chong
va it ton kém, tir d6 s& 1a dong luc dé thu hut ngudn vén dau tu nude ngoai vao
qudc gia do.

Béo c4o Moi truong kinh doanh dwa ra thtr hang tong thé va chi tiét vé chi
s6 thuan loi kinh doanh trén co so hai chi s6 do ludng 1a diém sé vé khoang cach
dén cac nén kinh té din dau (Distance to frontier - DTF) va xép hang chi s6 thuan
loi kinh doanh (Rank). Mic du Bao cdo Mai trudng kinh doanh va cac chi s6 tao
ra Béo cdo khong do ludng tat ca cac khia canh ctia mi trudng kinh doanh ¢6 anh
hudéng dén doanh nghiép va nha dau tu nhung tht hang cao theo danh gia cua
NHTG tai Bao c40 cO Yy nghia thé hién Chinh phil da tao dung dugc mdi trudng
phap luat thuan loi cho hoat dong ctia doanh nghiép.

Mot trong 11 yéu td dugce coi 1 quan trong dbi véi viée duy tri hoat dong
kinh doanh ctia mot doanh nghiép 1a Tiép can tin dung. Thuc té cho thiy, hai
linh vuc c6 thé anh huong téi kha ning tiép can tin dung ctia mot doanh nghiép
12 mot hé thong thong tin tin dung hoat dong hiéu qua va co ché an toan vé bao
dam quyén loi ctia nguoi di vay va ngudi cho vay. Do vay, Béo cdo Moéi trudng
kinh doanh danh gia kha ning tiép can tin dung théng qua 2 nhém tiéu chi: Chi
$6 chiéu sdu théng tin tin dung (do luong, danh gia cac quy dinh va thong 1& anh
hudng t6i dién phu, pham vi va kha ning tiép can doi v6i thong tin tin dung
thong qua mot co quan dang ky tin dung) va Chi s6 sirc manh quyén phdp 1y (do
ludng cac yéu td hd trg viée cho vay trén co s& cac quy dinh vé xir 1y dbi véi tai
san bao dam va pha san doanh nghiép).

Tai liu nay nham hudéng dan cac B9, co quan, dia phuong c6 cach hiéu
dung, thong nhit vé cac chi s6 thanh phan cta Chi sé Tiép can tin dung, danh
gia thuc trang dlem s tiép can tin dung cta Viét Nam, cac quy dinh phap ly anh
hudng to1 dlem s6; tir d6, dua ra cac khuyén nghi nham cai thién diém s va tht
hang chi sb Tiép can tin dung ¢ Viét Nam.

1 Tuy nhién, NHTG chi x4c dinh khoang cach dén cac nén kinh t& dan dau va xép hang chi s6 thuan loi kinh
doanh ctia 10/11 tiéu chi (trir ti€u chi quy dinh vé thi truong lao dong)
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CHUONG 1- TIEU CHI TIEP CAN TIN DUNG THEO TIEU
CHUAN CUA NGAN HANG THE GIOl

1. Tiéu chi tiép can tin dung theo tiéu chuan cia NHTG:

Pé danh gia vé tiéu chi tiép can tin dung cua moi quoc gia, NHTG phan
tich hai chi s6 1a chi sb sitc manh quyen phap 2 va chi sb chiéu sdu théng tin
tin dung®, gitr vai tro then chét gop phan hd trg viéc doanh nghiép va ca nhan
tiép can von vay. Quan diém nay ctia NHTG duya trén cac 1y do sau déy:

Thir nhat, voi hé thdng phap 1y vé tai san bao dam va pha san hién dai va
chat chg, bén di vay c6 thé sur dung tai san ctia minh, dac biét 1a dong san dé bao
dam cho cac khoan vay. Déng thoi, khi quyén cua chil ng ¢ bao dam duoc bao
vé mot cach tbi da s& khuyen khich bén cho vay co dong luc va tao diéu kién dé
bén di vay duoc tiép can vbn vay mot cach thuan tién nhat.

Thir hai, hé théng thong tin tin dung cho phép bén cho vay danh gia kha
nang tra ng cua khach hang vay dya trén viéc phan tich cac thong tin thu thap
dugc tir ngan hang thuong mai, t6 chirc tai chinh phi ngan hang, t6 chtic phét
hanh thé tin dung, nha cung cdp dich vu ban 1é hodc cic co quan tu phap, co
quan quan ly ho tich... Cac thong tin néi trén dugc phan loai thanh théng tin tich
cuc va tiéu cuc vé lich sir tra no vay, vé tap quan thanh toan cac héa don dich vu
cua khach hang d6 cho phép bén cho vay xac dinh dugc mdt cach chinh xac,
hiéu qua, it ton kém vé kha ning tra no vay cta khach hang. Pong thoi, vé phia
ban than khach hang di vay, ¥ nghia cua thong tin tin dung trong viéc thiét 1ap
mot “Iy lich tin dung” s& khuyén khich bén di vay thanh toan dung han cac hop
ddng tin dung cling nhu héa don dich vy dé dugc ghi nhan 1a c6 mét lich s tin
dung “sach”, diéu c6 thé anh huong dén cac dé nghi cip tin dung cta ho trong
tuong lai.

Bing 1.1 - Vé cdch thirc thu thip div ligu

Khi xdy dung dir liéu dé danh gia cac tiéu chi hop thanh Bao cdo Moi truong kinh
doanh ciing nhu khi xac dinh tiéu chi tiép can tin dung, NHTG tién hanh thu thap thong tin
dwa trén viéc ra soat cic van ban quy pham phap ludt trong nuc ciing nhu cac yéu cau mang
tinh thu tuc hanh chinh.

Céc dit liéu can thiét s& duoc thu thap qua nhiéu vong thong qua hinh thirc twong tac
v6i cac chuyén gia, bao gdm ca cac chuyén gia dén tir khu vuc tu nhan va cac chuyén gia lam
viéc cho Chinh phu thong qua viéc tra 161 bang cau héi dién tir, phong van truc tiép, hop tur xa,
va khdo sat thuc dia.

Thong tin xay dung cac ti€u chi hop thanh Bao cao Mo6i truong kinh doanh dugc dya
trén cac ngudn thong tin chinh, bao gém:

(i) Ludt va cac quy dinh co lién quan:

2 Tuy nhién, NHTG chi xac dinh khoang cach dén cac nén kinh té din dau va xép hang chi s6 thuan loi kinh
doanh ciia 10/11 tiéu chi (trir tiéu chi quy dinh vé thi truong lao dong)

khuyén khich bén cho vay tién hanh viéc cho vay hay khong.

8 Chi s0 chiéu sau thong tin tin dung tap trung dénh gia cac quy dinh phép luat va thong 1¢, tp quan cua qudc gia
d6 vé do phd quat cua thong tin tin dung va kha nang tiép can cac thong tin tin dung tai cac t6 chtrc cung cip
thong tin tin dung cong va tu nhan.




Phén 16n céc dit liéu gin véi cac chi sb ciia Bao cao Moi truong kinh doanh déu duoc
thu thép dwa trén viéc ra soat cac quy dinh phap ly lién quan dén mot linh vuc cu thé. Doi
tuong tra 101 phong van hodc thuc hién Bang diéu tra khao sat cia NHTG khong chi phai dua
ra mot cau tra 161 ma con phai dan chiéu t6i cac diéu luat co lién quan dé cung cb cho cau tra
161 ctia minh. Ddng thoi, Nhém cong tac Moi truong kinh doanh ciing tién hanh thu thap cac
van ban phép 1y dé xac minh lai d6 tin cdy cua phan tra 10i dé dam bao viéc danh gia c6 tinh
chinh xac cao. Vi du, nhém sé& kiém tra trong Luat Doanh nghiép dé xac dinh yéu cau vén tdi
thiéu khi thanh 1ap doanh nghiép hodc ra soat cac quy dinh phap 1y c¢6 lién quan dén chia sé
thong tin tin dung dé xac dinh kha ning truy cap dir liéu vé khach hang vay cta bén cho vay
cling nhu cua chinh minh.

(ii) Poi twong tra loi bang khdo sat B&4o cao Méi truong kinh doanh:

Qua 13 nam tién hanh thyc hién bao cao Mo6i truong kinh doanh, hon 33.000 luot
chuyén gia 6 190 qudc gia khao sat (so luong quoc gia tién hanh khao sat bién dong theo cac
nam, tr 133 qudc gia vao nam 2003, dén nay, con s6 d6 di dat 190 qudc gia) da tham gia cung
cap cac dir liéu dé Xay dung Bao cdo Moi truong kinh doanh®. Vi Béo céo Moi truong kinh
doanh tap trung vao viéc danh gia tinh hiéu qua va chat lugng cua cac quy dinh phap 1y nén dbi
tuong tra 101 Bao cdo Moi truong kinh doanh thuong |a chuyén gia lam viéc hoac tham gia tu
van phap 1y cho linh vuc nhat dinh ma B&o c4o Moi truong kinh doanh dang huéng t6i nhu
lut su, quan toa, thu ky toa, ngodi ra con c6 cac chuyén gia dén tir cong ty cung cip dich vu vé
thong tin tin dung dé hoan thanh céc bang tra 1i vé thong tin tin dung hodc ca nhan hanh nghé
cu thé nhu ké toan, ki su, kién trac su dé tra 16 bang cau hoi c6 lién quan dén mua ban qua bién
gi6i, thanh toan thué, cap gidy phép xay dung, ...

Tuy nhién, Bao cio Moi truong kinh doanh khéng tién hanh khao sat ddi véi ddi
tuong 13 doanh nghiép vi hai 1y do: thir nhdt 1a lién quan dén tin suit ma cac doanh nghiép
phai ddi mat véi mot thi tuc nhat dinh. Vi du, lién quan dén quy trinh khéi nghiép, doanh
nghiép chi phai thuc hién cac quy trinh trén mot 1an tai thoi diém thanh 1ap doanh nghiép,
trong khi do, luat su thudc linh vuc tu véan khoi nghiép lai co thé tién hanh tu vin dén 10 giao
dich tuong tu mdi thang. Do vay, ludt su va cac chuyén gia c6 thé danh gia vé quy trinh khai
nghiép mot cach chinh xac hon so véi chinh doanh nghiép khoi nghiép do; ngoai ra, chuyén
gia con c¢6 nhu cdu va nghia vu phai cdp nhat cac vin ban quy pham phap ludt méi ban hanh
dé phuc vu yéu cau nghé nghiép ciia minh do vy ning lyc chuyén mén ciia ho sé gitp dua ra
cac cau tra 101 sat voi muc tiéu danh gia cia nhém cong tic NHTG. Ly do thir hai la vi cac
cau hoi ctia B&o c40 Moi trudng kinh doanh thudng nham muc dich thu thap dir lidu tir cac
van ban quy pham phap luat, trong khi d6, doanh nghiép lai khong phai 1a dbi twong co
chuyén mén vé linh vyc nay.

(iii) Chinh phuii va nhdn vién ciia nhom cong tac NHTG tai khu vyec:

Sau khi nhan dugc phan hoi cua dbi tuong tham gia tra 10i cac cau hoi Bao c4o MOi
truong kinh doanh, nhém thyc hién Bao cdo Mai truong kinh doanh s& kiém tra lai thong tin
bang viéc tra ciru cac van ban quy pham phép luat va tién hanh cac budc can thiét dé dam bao
rang cac thong tin c6 lién quan di duoc ghi nhan, va chia sé phan danh gia so bd voi Chinh
phii qudc gia dugc khao sat va cac véi can bd ciia NHTG tai khu vuec.

Quy trinh nay cho phép co quan c6 thim quyén ctia Chinh phtl va nhan vién cta nhom
NHTG c6 thé thong bao voi nhém thuc hién Bao cao Moi trudng kinh doanh vé viéc mot sb
cai cach phap 1y da khong dugce dbi twong tham gia bang tra 101 cAu hoi dé cap dén. Sau do,
nhom thyc hién B4o c4o Moi truong kinh doanh s& chuyén t6i cac chuyén gia thudc linh vuc
tu tai khu vue dé tu vin thém néu can thiét. Ngoai ra, nhom thyc hién Béo cio Mbi trudong
kinh doanh s€ tra 101 mot cach chinh thitc cac binh luén ctia Chinh phu hoéc nhan vién ¢ khu
vue va cung cp 10i giai thich vé quyét dinh diém sb.

4Doing Business 2016




1.1 Chi s6 sirc manh quyén phéap ly:

Ve phwong phdp danh gia, bang hoi dung dé diéu tra duoc xay dung, két
céu thanh 4 phan, cu thé nhu sau:

Phan 1 tap trung vao nhimg cap nhat vé cai cach nhu cai cach trong phap
luat vé _giao dich bao dam va xu ly tai san bao dam, yéu cau ngudi duge hoi
cung cap cac thong tin cu thé va mo ta chi tiét Vc cac cai cach phap 1y quy dinh
vé giao dich bao dam trong nén kinh té, bao gdm ngay ban hanh, ngay cong bd
chinh thtrc trén cong bao, ngay bat dau co hiéu lyc.

Phan 2 tap trung vao hé thong giao dich noi chung, trong phan nay, cac
cau hoi c6 lién quan dén giao dich bao dam, 1a tat ca cac giao dich tao ra quyén
d6i voi bat ky loai tai san ndo dugc dung dé bao dam thuc hién mot nghia vu.

Phan 3 la cac gia dinh thong qua viéc xay dung hai kich ban nham xac
dinh xem quyén bao dam dua trén viéc khong nam gii tai san bao dam duogc tao
1ap, cong khai va thyuc thi nhu thé nao theo phap ludt cia quéc gia d6. Hai kich
ban gia dinh mot mdi lién hé gitta bén di vay c6 bao dam 1a Cong ty trach nhiém
hiru han ABC® va bén cho vay dugc bao dam la ngan hang BizBank. Ca Cong ty
ABC va BizBank déu 13 t6 chtic 100% von trong nudc?.

Kich ban 1, & dam bao cho khoan vay, ABC trao cho BizBank quyén bao
dam khong di kém viéc nam gitr mot loai dong san (non- posessory securlty

|nterest)7 vi du may méc hoidc hang héa ciia minh va ABC tiép tuc nam giir
quyén chiém hiru va str dung d6i voi tai san bao dam.

Kich ban 2, ABC trao cho BizBank quyén kinh doanh (business charge,
enterprise charge), quyén tha noi (floating charge) hodc bat ky quyén nao® ma dem

5 Tuy nhién, NHTG chi xac dinh khoang c4ch dén cac nén kinh té dan dau va Xép hang chi s6 thuan loi kinh
doanh ciia 10/11 tiéu chi (trir tiéu chi quy dinh vé thi truong lao dong)

s trén 100 triéu dan thi thong tin tai thanh phd 16n tht hai cling dwoc thu thap khi x4c dinh diém s6 cudi cing.
SBang cau hoi Quyén phap 1y — Getting Credit — Legal Rights Questionnaire

Giit nguyén tén goi nguyén goc tir tai liéu cia NHTG do tity thude vao phap ludt cia mdi quic gia ma bién phap
bao dam khong di kém viéc nam gitr mot loai dong san co tén goi khac nhau va khong chi bao gdm bién phap
bao dam 1a thé chap hodc bao luu quyén s¢ hitu nhu theo phap luat cua Viét Nam. Thong thuong cdc bién phap
tuong ng c6 thé 1a khong nam glu thuc té ctia bén nhan bao dam (ﬁct1ve dispossession), cam cb khong chiém
hitu (non-posessory pledge), cam cd dang ky (registered pledge), thé chap (nantissement), bao dam (warrant), thé
chap dong san (movable hypothec), quyén wu tién theo hop dong (contractual privilege), héa don ban hang (bill
of sale), cam c6 dong san (chattel mortage), quyén tha ndi (floating charge), nhén tin chap (trust receipt). Mot s
quoc gia tao 1ap ra khudn khd phap 1y va dat tén goi cho bién phap bao dam khong nam gitr dong san, tuy nhién,
mdt s6 qudc gia khac chi sira d6i cac quy dinh hién hanh dé cho phép bién phap bao dam khong nim giit quyén
sO hitu dugc st dung.

8Giit nguyén tén goi nguyén gdc tir tai liéu cua NHTG do phap luat Viét Nam khong ¢ khai niém tuong tmg.
Nhu da trinh bay tai footnote 7, mot s6 qubc gia da sira ddi cac quy dinh hién hanh dé bién phap bao dam khong
di kem viée chlem hiru dong san duoc sur dung, trong d6 bao goém viée tao lap quyén co dinh (fixed charge) va
quyén tha ndi (floating charge) duoc coi 1a quyén bao dam. Sy khac nhau cua hai quycn nay nam ¢ chd, quyén
bao dam (charge) 1a c¢6 dinh (fixed) hay tha ndi (floating) phu thuoc vao mirc d¢ kiém soat ma chii ng c6 bao
dam duoc duy tri d6i voi tai san bao dam. Noi chung, chi ng ¢6 bao dam co quyén ¢ dinh khi bén bao dam
khong duoc phép ban hodc so hiru bat ky quyén nao ma khong c6 sy dong ¥ ciia chu no (truong hop bén bao
dam tlep tuc ndm giit tai san bao dam dé phuc vu hoat dong kinh doanh). Nguoc lai, chu ng ¢6 bao dam ¢ quyén
tha noi trén tai san bao dam khi ma bén bao dam dugc phép ban hodc s¢ hiru cac quyén khac ma khong can cé sy
dong ¥ cua chi ng ¢6 bao dam. Sy khac biét twong dbi gitra hai loai quyén bao dam nay con ¢ chd quyén uu tién.
Quyén cb dinh thuong dai dién cho quyén tuyét ddi trén tai san, trong khi quyén tha ni c6 thé 1a chu thé ciia mot
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lai cho BizBank quyén bao dam trén mot nhém cac dong san cia ABC trong khi
ABC van giit quyén chiém hitu va sir dung ddi voi tai san bao dam Ia nhom cac
dong san do.

Phan 4 tap trung cac cau hoi vé quyén bao dam khong di kém viéc nam gitr
dong san, phan nay dugc xay dung thong qua viéc sir dung cac kich ban da gioi
thiéu & phan 3 dé tra 10i cac cau hoi vé tai san va mo ta tai san bao dam, cac khoan
no va nghia vu no duoc bao dam trong 2 kich ban, dang ky tai san thé chap, thi tur
wu tién d6i véi cac yéu cAu thanh toan khi con ng chua dit vao thu tuc pha san, cac
quy tic uu tién trong thu tuc giai quyét tinh trang mat kha ning thanh toan va pha
san cua con no, mién trir khéi viéc ty dong dit vao tinh trang “bat dong” khi con ng
duogc dat dudi qua trinh tai to chirc va xtr 1y tai san bao dam.

Tu Bang cau hdi, nhom cong tac xdy dung Bao cado Moi truong kinh
doanh s€ dua ra két luan ddi véi cac tiéu chi trong tmg dé hoan thanh viéc cham
diém tiéu chi tiép can tin dung ctia mot quéc gia.

1.1.1 Cdu phdn ciia diém sé sizc mgnh quyén phap Iy:

Qua viéc thong ké céu tra 101 tai Bang Diéu tra cia NHTG, NHTG nhém
cac noi dung thanh 12 cau phan trong d6 10 cau phan c6 lién quan dén phap luat
vé tai san bao dam va 2 cau phan lién quan dén phap luat pha san.

Pbi voi mdi cau tra 10i 1a CO, quoc gia duoc khao sat dugc ghi nhan 1a co
quy dinh phap ly d6i v4i hoat dong twong ung. Piém s6 cang cao cho thay phap
luat vé giao dich bao dam va pha san tai quoc gia do cang co1 ma, hién dai va co
su hd tro thuan loi cho viéc tiép can ngudn vén tai chinh cta ca nhan va cac
doanh nghiép vira va nho. Dé ¢ cau tra 161 Co, cac ndi dung khao sat, danh gia
s€ dua trén cac yéu td cu thé nhu:

e Quoc gia d6 co hé thong phap Iy hop nhét vé giao dich bao dam va quy
dinh viéc xéc lap, dang ky, cudng ché thi hanh doi véi 4 bién phéap co chirc nang
tuong duong vai giao dich bao dam trén dong san: chuyén giao quyén so hitu,
cho thué tai chinh, chi dinh hoic chuyén nhuong khoan phai thu, va ban hang c6
bao luu quyén truy doi’;

e Phap luét cho phép doanh nghi¢p dugc dung quyén bao dam khéng di
kém viéc nam giir dol Véi tai san la mot nhém dong san nhu may moc hoac hang
hoa ma khong yéu cau phai mé ta chi tiét tai san bao dam10

e Phap luat cho phép doanh nghiép dugc dung quyen bao dam khong di
kém viéc nim gitt dbi voi tai san 1a tat ca dong san thiét yéu ma khoéng yéu cau
phai miéu ta chi tiét tai san bao dam?®;

s6 quyén wu tién dé thanh toan cac khoan thanh toan cho co quan thué hodc bén thir ba nao hodc cho mot chu ng
khong c6 bao dam -Legislative Guide on Secured Transactions — UNCITRAL — New York — 2011

® Tuy nhién, NHTG chi xac dinh khoang cach dén cac nén kinh té din dau va xép hang chi s6 thuan loi kinh
doanh ciia 10/11 tiéu chi (trir tiéu chi quy dinh vé thi truong lao dong)

rity interests in movable assets: fiduciary transfer of title; financial leases; assignment or transfer of receivables;
and sales with retention of title”.

10«“The law allows a business to grant a non-possessory security right in a single category of movable assets
(such as machinery or inventory), without requiring a specific description of the collateral”.
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e Quyeén bao dam c6 thé thuc hién trén tai san 13 tai san hinh thanh trong
tuong lai va tai san c6 duoc sau chuyén nhuong va ty dong mo rong toi cac san
pham, tai san chuyén tiép hoic thay thé cua tai san gbc'?;

e Khoan ng va nghia vu ng dugc phép miéu ta chung chung trong céc thoa
thuan vé bao dam va hd so ding ky, tat ca cac dang ng va nghia vu ng c6 thé
dugc bao dam giira cac bén, va thoa thuan bao dam cé thé bao gém s tién tdi da
gia tri cua tai san3;

e Co quan dang ky tai san bao dam hoac co quan dang ky quyen bao dam
dam bao trén dong san do céc thuc thé thuc hién hoat dong hop nhat vé mat dia
ly va co dix liéu dién tir ghi tén cua cac con no'4;

e Co quan dang ky tai san bao dam 1a co quan dang ky dua trén thong bao —
viéc thdng béo chi loc cac ho so vé su ton tai cua quyén bao dam (khéng phai 1a
c4c tai liéu co s6) va khdng thé hién quan diém phép ly vé giao dich. Co quan
dang ky ciing cong bd cac bién phap cé chiic nang twong duong quyén bao dam?®;

e Co quan dang ky tai san bao dam c6 nhiing phuong thuc hién dai cho
phép cha ng c6 bao dam hoac dai dién cua ho dugc diang ky, tra cau, sira doi
hoac hiay quyén bao dam truc tuyén®;

e Chi ng ¢6 bao dam duoc tra no trude (vi du, trudc cac yéu cau thanh toan
thué va yéu cau caa nguoi lam cong) khi con no khong cé kha nang tra dugc ng
nhung van chua mo thu tuc pha san'’;

e Chi ng ¢6 bao dam duoc tra no trude (vi du, trudc cac yéu cau thanh toan
thué va khiéu nai cia nguoi lao dong) khi doanh nghiép bi pha sane;

e Chu no c6 bao dam 1a dbi twong cua viéc tam dung thuc hién thu tuc
cudng ché khi con ng duogc dat vao thu tuc tai co cdu c6 sy gidm sat cua toa
nhung luat bao vé quyén cua chi no ¢ bao dam bang viéc cung cap chang ci rd
rang dé thoat khoi viéc tam dimg d6 nhu viéc dong san dang gip nguy co hoic
dat ra mot khoang thoi gian gigi han cua viéc tam dung dot®;

11“The law allows a business to grant a non-possessory security right in substantially all its movable assets,
without requiring a specific description of the collateral”.

12 <A security right can be given over future or after-acquired assets and extends automatically to the products,
proceeds or replacements of the original assets”.

13«A general description of debts and obligations is permitted in the collateral agreement and in registration
documents, all types of debts and obligations can be secured between the parties, and the collateral agreement
can include a maximum amount for which the assets are encumbered”

14«A collateral registry or registration institution for security interests granted over movable property by
incorporated and nonincorporated entities is in operation, unified geographically and with an electronic database
indexed by debtors” names”.

15“The collateral registry is a notice-based registry—a registry that files only a notice of the existence of a
security interest (not the underlying documents) and does not perform a legal review of the transaction. The
registry also publicizes functional equivalents to security interests”

16«The collateral registry has modern features such as those that allow secured creditors (or their representatives)
to register, search, amend or cancel security interests online”

17“Secured creditors are paid first (for example, before tax claims and employee claims) when a debtor defaults
outside an insolvency procedure”

18«Secured creditors are paid first (for example, before tax claims and employee claims) when a business is
liquidated”

19“Secured creditors are subject to an automatic stay on enforcement procedures when a debtor enters a court-
supervised reorganization procedure, but the law protects secured creditors’ rights by providing clear grounds for
relief from the automatic stay (for example, if the movable property is in danger) or setting a time limit for it”
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e Luat cho phép cac bén ddng y trong thoa thuan bao d¢am bang bén cho vay
c6 thé thyc thi quyén cua minh ngoai toa; luat cho phép té chirc ban dau gia
cong hoic tu nhan va ciing cho phép chii ng ¢6 bao dam dugc ldy tai san dé
thanh toan cho khoan no?.

1.1.2 Y nghia ciia cac cdau phan xay deng chi sé sizc manh quyén phap 1y

Cdc bién phdp twong iing giao dich bio dam dwege NHTG khuyén khich sir
dung

Pé giam bot rii ro cho chi ng cé bao dam khi tai san bao dam c6 thé da
dugc su dung cho mét giao dich khac chua duoc dang ky c6 thé khién cho chii no
khong biét dén su ton tai cia quyén do, mot sd qudc gia di ghi nhan trong hé
théng phap lut ciia minh cac bién phap twong umg véi giao dich bao dam, co
chirc ning nhu cic bién phap bao dam truyén théng. Nhimng bién phap nay gin
lién véi tai san bao dam 1a dong san va duoc hinh thanh thong qua mot thoa thuan
nham bao dam viéc thanh toan hodc viéc thuc hién mét nghia vu cta bén duogc
bao dam. Céc bién phap nay duogc thé hién dudi bat ky hinh thirc nao, bao gom:

- Str dung quyén s& hitu (title) cho muyc dich bao dam: Day la cong cu phd
bién nhat twong duong vdi quyén bao dam khong di kém quyén nam giit dbi véi
tai san hiru hinh hoac v6 hinh.

C6 hai truong hop pho bién ma viée chuyén nhuong quyén sé hitu dugc
st dung nhu mdt cong cu bao dam:

M6t 13, quyén s hitu tai san dung dé bao dam cho mot khoan vay, khi do,
bén bdo ddm chuyén nhuong mot cach co di€u kién quyén s& hitu tai san ma bén
bao dam s& hitu cho chi ng c6 bao dam (transfer of title);

Hai 13, quyén so hitu duogc str dung dé bao dam viéc thanh toan trong mua
ban hang hoa, bén ban hodc bén chi nha bao luu quyén sd hitu tai san di duoc
ban hodc duoc cho thué cho dén khi bén mua hodc bén thué thanh toan day du
s6 tlen phai thanh toan (retention of title). Ca hai hinh thirc chuyen nhuong
quyén s& hitu va nam giir ndy déu dem lai loi ich cho chii ng nhu quyén bao dam
khéng di kém quyén sé hitu.

- Cho thué tai chinh (financial lease): la cac khoan tin dung duogc st dung
bdi mot cong ty dé mua thiét bi phuc vu cho hoat dong kinh doanh ctia ho. Thoa
thuan cho thué bao dam viéc sir dung thiét bi dé doi lay viéc thanh toan thuong
xuyén cua bén ng trong mdt khoang thoi gian xac dinh.

- Nhuong lai khoan phai thu (transfer of receivable): cac khoan phai thu
dugc dinh nghia 14 quyén ddi véi viée thanh toan mot nghia vu phai thanh toan
bang tién. Bén bao dam co thé dung quyén truy doi dbi v6i viéc thanh toan mot
nghia vy phai thanh toan dé lam tai san bao dam. Khai niém nay twong ddi giong

20«The law allows parties to agree in the collateral agreement that the lender may enforce its security right out of
court; the law allows public and private auctions and also permits the secured creditor to take the asset in
satisfaction of the debt”



truong hop thé chip quyén doi no duge quy dinh trong phap lut vé giao dich
bao dam cua Viét Nam.

Bao vé quyén chu ng co bao dam trong giai doan tam dung thuc hién cac
thu tuc cuong ché do con ng dwoc dat dudi quy trinh tdi cau tric cé su kiém
sodt cua toa dn

Khi cht ng c6 bao dam phai dimg tat ca hoat dong doi no trong giai doan
tam ding noi trén, cac quyén cta ho van phai dugc bao dam. Bé lam duoc viée
do, phap luat nén quy dinh thoi han cua viée tam dung va cho phép “giai phong”
khoi giai doan d6 khi tai san bao dam khéng can thiét cho viée tai co céu cua
con ng hodc khi viéc tam durng c6 thé gdy ra rui ro 16n ddi vai sy ton tai cta bién
phap bdo dam, nhu 1a 1am giam gié tri ctua tai san. Hon nira, phap luat nén cho
phép thay thé hodc bo sung tai san bao dam dé bu dap cac tham hut vé gia tri cta
tai san co6 thé xay ra trong giai doan tam ding do.

Cho phép mé ta khdi quat vé tai san bdo dam trong cdc théa thudn vé
giao dich bao dam

Mot sd luat tai san bao dam tai mot sb quéc gia yéu cau thoa thuan vé giao
dich bao dam phai miéu ta chinh xac, cu thé va dic dinh tai san bao dam. Yéu
cau nay nham bao vé nguoi bao dam khoi viéc cam két vuot qua nghia vu can
phéi bdo dam. Tuy nhién, viéc nay s€ lam tang chi phi giao dich khi tai san bao
dam la tai san xoay vong nhu la hang hoa t6n kho hoic tai san dé hao mon nhu
ndng san boi vi moi khi hang hoa duoc ban, thoa thuan Ve giao dich bao dam lai
can phai cap nhét va co thé phai ding ky lai. Pé giai quyét van dé nay, phap luat
& nhiéu nudc cho phép mo ta mot cach khai quat tai san bao dam giup cho giao
dich bao dam duoc linh hoat va ting kha nang tiép can tai chinh. Pong thoi, bén
bao dam c6 thé thay thé cac tai san bao dam cung loai ma khong lam anh hudng
dén gia tri phap 1y cua giao dich bao dam da ky, cling nhu khong 1am phat sinh
chi phi dé ding ky lai giao dich bao dam.

Duy tri viéc dang ky giao dich bao dam hién dai

Trudc khi chép thuan giao dich bao dam, bén cho vay can c¢6 mot cach
hi¢u qua va chinh xac dé xem liéu tai san bao dam cua bén di vay co tdn tai hodc
c6 dang dam bao cho mdt nghia vu ng khac hay khong va néu ¢o, ho c6 thé ¢o
duoc quyén wu tién nhu thé nao. Pic biét 1a hién nay, khi ma céc cong cu tai
chinh ngay cang phat trién mot cach phtrc tap va dugc thira nhan rong rai nhu
mua ban hoa don hodc cho thué tai chinh nham tao ra cac “quyén khong duoc
cong khai” trén tai san ma bén vay nam gitt, hodc, hién nay, phap luat & hau hét
cac quéc gia, bao gém Vi¢t Nam, cho phép viéc dung mdt tai sdn bao dam dé
bao dam cho nhiéu nghia vu dugc bao dam khi ma gia tri cta tai san bao dam
16n hon gia tri cua nghia vu dugce bao dam, nhu cau c6 mot hé thong cho phép
han ché dau vét ctia “sy gia mao” hodc cho phép chu no c6 bao dam biét duoc
tht ty thanh toan ctia minh trén tai sén bao dam trd nén thiét yéu. Do d6, mot hé
thng dang ky giao dich bao dam s& gitip chi ng c6 bao dam bao vé duge quyén
lo1 ciia minh trudce bén thir ba.



Dé thyuc hién duoc viée nay thi can ¢6 mot co quan dang ky tai san bao
dam tap trung - mét co quan duy nhat vé mat dia 1y va co s¢ dit li¢u dé luu gitr
tat ca thong tin vé€ cac bién phép bao dam trén dong san.

Bén canh d6, hé théng dang ky giao dich bao dam phai la h¢ thong dua trén
thong bao va cho phép truy cap dir li€u ctia hé thong theo phuong thirc truc tuyén.

Trong khi co quan dang ky truyén thng yéu cau ban sao cta thoa thuin
vay hoic cac hd so co sé thi dang ky dua trén théng bao khong yéu cau hd so
nao ngoai cac dir li¢u dién tr gitp luu lai sy tdn tai ctia giao dich bao dam va mo
ta khai quat tai san bao dam cting nhu nghia vu dugc bao dam. Diéu nay tranh
cho can by cung cap thong tin phai ra soat cac hd so dai khién tén kém va lang
phi thoi gian. Diéu nay cling néng cao chat lugng cua viée dang ky: voi it hd so
hon, cac nham 14n ¢ thé xay ra duoc giam thiéu t6i da.

Hé théng tryc tuyén cho phép nguoi dung tién hanh viéc tra clru va dang
ky giao dich bao dam tu bat ky dau va bat ctr luc nao. Khong glong nhu hé
thong truyen thdng, ngudi ding khong can xuat hién va khong can cho doi dé
duoc nhan két qua.

Cac nghién ctru chi ra rang thiét 14p mot co quan dang ky tai san bao dam
c6 thé c6 tac dong dang ké vé mit kinh té. O nhitng khu vuc kinh té thyc hién
viéc cai thién nay, tiép can tai chinh ngan hang ting 8% diém trung binh trong
khi 13i sudt giam khoang 3% diém va ky han cta khoan vay ting khoang 6
thang. Anh hudng mang tinh tich cuc nay cé thé 16n hon & cac doanh nghiép c6
quy m0 nho hon.

Cho phép viéc thuc hién cuong ché ngodi toa:

Bén cho vay s& khong c6 xu huéng mé rong hoat dong cap tin dung cod
bao dam néu quy trinh xtr 1y theo Toa ning né, kéo dai véi chi phi cao. Viéc
thuc hién nhanh chong 13 yéu t6 dic biét quan trong ddi voi tai san bao dam 1a
dong san do dong san dé bi giam gia tri theo thoi gian. Do d6, dé dam bao viéc
xtr ly nhanh chong la cho phép cac bén cua giao dich bao dam dugc thuc hién
viéc cudng ché ‘ngoai toa ngay tur thoi diém ma giao dich bao dam duoc thiét
lap. Véi cach tiép can nay, thoa thuan bao dam dugc xem la co so cho pheép chu
ng c6 bao dam dugc nam gitr tai san hoac yéu cau can bd ngoai toa thuc hién
viéc d6 néu con no dong y viéc thyuec thi. Diéu nay s€ lam giam sy phu thudc cua
cac bén vao toa an va do d6 giai phong ngudn luc cua tda an.

Tuy nhién, khong phai tét ca quy trinh ngoai toa déu hiéu qua. O mot sé
khu vuc kinh té, phap luat yéu cau phai cong chimg theo thoa thuan. Yéu cau vé
cong ching co thé bao vé bén ng ngay tinh khoi cac chu ng lam quyen Tuy
nhién, néu khong dugc quan 1y tbt, yéu cau phai cong chimg c6 thé lam gia ting
chi phi cua khoan tin dung.

Cho phép ding tai san hinh thanh trong tuwong lai dé lam tdai san bao dam
va khuyén khich dp dung cdc bién phdp bdo dam khéng di kém viéc ndam giiv
dong san



Viéc cho phép thiét 1ap cac quyén bao dam khong di kém viéc ndm giir tai
san, bén di vay co thé toan quyen str dung tai san bao dam dé duy tri hoat dong
Kinh doanh cua minh va tao nguon tai chinh dé thanh toan khoan ng dang han.
Tuy nhién, ¥ nghia ctia cdu phan nay khong chi dung lai & viéc sir dung tai san
hinh thanh trong tuong lai dung 1am tai san bao dam, ma bao gdm ca hoa loi
duoc hinh thanh tir viéc khai thac tai san géc.

Nhu vy, tiéu chi nay duoc hiéu 1a quyén tai san bao dam co thé duoc
hinh thanh trén tai san trong tuong lai hodc tai san c6 dugc sau va ty dong mo
rong t6i cac san pham, hoa loi?! ciing nhu tai san thay thé cua tai san gdc.

Viéc mé rong nay khong can co su thdng nhat, thoa thuan cia cac bén. Ly
do 1a dé giam thiéu rui ro, vi: (i) tai san bao dam co6 thé bi chuyén nhuong ma
khong dugc su déng y trudce cua chi ng c6 bao dam, khi do, chu ng ¢6 bao dam
s& phai chia sé gia tri clia tai san bao dam voi ngudi nhan chuyén nhuong ngay
tinh khién cho nghia vu dugc bao dam co thé khong dugc thuc hién mot cach
day du; (ii) tai san bao dam 1a dong san c6 thé bi hao hut vé mit gid tri theo thoi
gian, vi vy viéc tu dong md rong quyén bao dam tdi cac tai san hinh thanh
trong twong lai s& gitp chil no c6 bao dam chic chan kha ning dugc thanh toan
cac khoan no cho minh.

1.2 Chi s6 chiéu sau thong tin tin dung:

Chi s6 chiéu siu thong tin tin dung danh gia cic quy dinh vé pham vi
thong tin tin dung, kha nang ti€p cin thong tin tin dung thong qua co quan cung
cap thong tin tin dung cong hoac tu nhan.

Lich st tin dung khong c6 nghia 1a cong ty cung cip thong tin tin dung
phai thyc hién chirc nang phan tich rui ro. Nhung khi cac ngan hang chia s¢
thong tin tin dung cho cong ty cung cap thong tin tin dung va véi cac thong tin
nay, can bo tin dung c6 thé danh gia kha ning cua ngudi xin vay bang viée sir
dung céc dir 1iéu lich st tin dung.

Dm v0i co quan lap phap va co quan quan ly, hé thong thong tin tin dung
cung cap cong cy hiru hiéu dé giam sat va kiém soat rui ro tin dung & mot nén
kinh té. Tiép can thong tin tin dung cling mang lai loi ich cho bén di vay bang
viéc gia tang co hodi tlep can tin dung khi bén di vay c6 mdt lich sur tin dung
“déng tin cay”.

1.2.1 Cdu phan cia chi sé chiéu sau thong tin tin dung:

Chi sb chiéu séu thong tin tin dung dugc cham diém tir 0-8, diém cang cao
cang cho thay su sin c6 vé thong tin tin dung tir cong ty cung cap thong tin tin
dung cong va tu nhan nham hd tro quyét dinh cho vay. Néu cong ty cung cip
thong tin tin dung cong va tu nhan khong cé hoat dong hoac thu thép thong tin
ctia it hon 5% dan s6 truéng thanh thi diém s6 chiéu sau thong tin tin dung cta

21 La thu thap, cho thué tai san goc hoa loi cta hoa loi, hoa loi, loi ture, co tire, thu nhép, phan phan phéi, hoa loi
bao hiém va khoan bdi thudng theo yéu ciu do hao hut, hong hdc hodc mét tai san gbe.
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quoc gia do 1a 0 diém. Cac tiéu chi xay dung di€ém so cta chi s6 chiéu sau thong
tin tin dung bao goém:

e Cung cap dir liéu dbi vai ca doanh nghiép va ca nhan;

e Théng tin tin dung cung cap la thong tin tich cuc (nhu du no gbc, sb tién
con lai va xu hudng tra ng dang thoi han) va cac théng tin tiéu cuc (nhu tra
cham, sb 1an va sé tién no qua han) déu dugc cung cap?;

e Dit liéu tir nha bén 1é hoic cong ty dich vu tién ich ciing duoc cung cip
bén canh cac théng tin tir cac to chic tai chinh?;

e Dit liéu vé lich s it nhét 14 trong vong 2 nam déu duoc cung cap. Cong ty
cung cip thong tin tin dung coéng va tu nhan xéa dir liéu vé viéc khdng thanh
toan ngay khi duoc thanh todn hoic chi cung cap cac thdng tin tiéu cyc trén 10
nam sau khi cac khoan khéng thanh toan duoc thanh toan bi tinh 0 diém cho cau
phan nay?>;

e Dit lidu vé cac khoan vay c6 s tién dudi 1% cua thu nhap duoc cung cap.
Cong ty cung cap thdng tin tin dung cong va tu nhan c6 téi thiéu thong tin cua
5% dan s truéng thanh c6 duoc 1 diém cho cau phan nay?s;

e Theo phap luat, bén di vay co quyén truy cap dit liéu caa minh & cong ty
cung cap théng tin tin dung cong va tu nhan 16n nhat trong nén kinh té. Cong ty
cung cap thong tin tin dung cong va tu nhan tinh phi trén 1% thu nhap mdi
nguoi di vay dé nhan dit liéu vé ho bi tinh 0 diém cho cau phan nay?’;

e Céac ngan hang va t6 chic tai chinh khac dugc truy cap truc tuyén cac
thong tin tin dung?®;

e C0ng ty cung cap théng tin tin dung céng hoic tr nhan c6 thé cung cip céc
dich vu gid tri gia ting cho phép ngudi st dung dung dé danh gia kha ning cua
bén di vay?®

1.2.2 Phan tich céc cdu phdn cia chi sé chiéu sau thong tin tin dung:
- Dién théng tin theo déi dwoc tinh todn nhie thé ndo?

Neu co quan/cong ty thong tin tin thu thp va cong bo day du thong tin vé
ca 02 d6i twong: ca nhan va doanh nghiép s& duoc tinh diém tai cdu phan nay.

22Data on firms and individuals are distributed

23Both positive credit information (for example, original loan amounts, outstanding loan amounts and a pattern
of on-time repayments) and negative information (for example, late payments and the number and amount of
defaults) are distributed

24Data from retailers or utility companies are distributed in addition to data from financial institutions

Z5At least two years of historical data are distributed. Credit bureaus and registries that erase data on defaults as
soon as they are repaid or distribute negative information more than 10 years after defaults are repaid receive a
score of 0 for this component

%Data on loan amounts below 1% of income per capita are distributed

2By law, borrowers have the right to access their data in the largest credit bureau or registry in the economy.
Credit bureaus and registries that charge more than 1% of income per capita for borrowers to inspect their data
receive a score of 0 for this component

2Banks and other financial institutions have online access to the credit information (for example, through a web
interface, a system-to-system connection or both)

Bureau or registry credit scores are offered as a value added service to help banks and other financial
institutions assess the creditworthiness of borrowers
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- Dién théng tin dwoc thu thdp gom: théng tin tich ciee va théng tin tiéu cuc

Thong tin tin dung dugc chia lam hai dang 1a thong tin tich cuc va thong
tin tiéu cuc. Thong tin tiéu cyc bao gdm céac thong tin vé viéc tra cham, s 1an va
s6 tién qua han, cac thong tin pha san tir tda 4n... Thong tin tich cyc bao gdbm
thong tin khac nhu thong tin dinh danh, thanh toan ng ding ky han ca gbc va lai
cua khoan vay.

Tat ca cac nha cung cip thong tin tin dung thudng thu thap va phan phi
ca hai loai thong tin tin dung tiéu cuc va tich cuc trong hé thong thong tin tin
dung dé 1am giam sy bat can xtng vé thong tin, dam bao céng bang cho bén cho
vay va bén di vay. Véi nhitng thong tin nay, bén cho vay s€ c6 mdt bic tranh
day du hon vé lich sir tin dung cua khach hang tiém ning, qua d6 s& gitp han
ché viéc mo rong tin dung d6i voi nhitng khach hang cham tra ng va ting cuong
kha niang md rong tin dung doi v6i nhitng khach hang c6 lich st du ng tét.

- Thu thdp va phdn phéi cdc dit liéu tir nha ban 1é va cdc céng ty dich vu
tién ich

Mot cach hiéu qua dé mé rong pham vi thong tin ctia cic cong ty tin dung
1a thu thép cac thong tin tin dung tir cac nha ban I¢ hodc cac céng ty dich vu tién
ich tir nha cung cap dién va dich vy thong tin lién lac. Viéc cac cong ty cung cap
thong tin vé thanh toan hoa don dién, dién thoai, tra gop dung han c6 thé gitp
thiét 1ap lich st thanh toan t6t cho nhitng ngudi ma trudc diy chua co giao dich
tin dung v6i1 ngan hang hoac mé thé tin dung.

Tuy nhién, viéc cung cip thém cac thong tin nay s& chiu nhitng khé khin
tur phia cac cong ty dich vu tién ich va ngudi ban 1é dang chiu sy quan 1y ctia cac
co quan khac. Do d6, cac cong ty thong tin tin dung phai thuyét phuc duoc cac
d6i tuong ndi trén vé nhiing loi ich co duoc tir viée bao cao théng tin thanh toan
va viéc cung cip thong tin d6 s& dem lai loi ich 16n hon chi phi ho phai bé ra.

- Dir lidu vé lich sir tin dung 16i thiéu la 02 nam dwoc cung cd}):

Khi dua ra quyét dinh cho vay, bén cho vay xem xét lich st tin dung cta
khéch hang dé xac dinh kha ning tra no ciia khach hang trong tuong lai. V& Iy
thuyét, lich sir tin dung cang dai, bén cho vay cang co6 thé xac dinh chinh xac
murc d0 rui ro ma ho gdp phai khi cho vay. Do d6, cac trung tdm théng tin tin
dung thudng thu thap va luu trir dir liéu tir 02-10 ndm dé dam bao quyén loi cho
bén cho vay trong quan h¢ véi khach hang vay. Quy dinh nay ciling nang cao
trach nhiém tra no cua khach hang vay cho cac bén cho vay. Néu khach hang
vay khong hoan thanh nghia vu trd ng, thong tin ti€u cuc s€ dugc ghi nhan va
khach hang s& kho tiép can tin dung hon hodc phai chiu murc 13i suit cao hon so
v6i khach hang c6 thong tin tich cyec.

- Giam nguong toi thiéu cua khoan vay can bao cao

Khi ma ngudng cta khoan vay trong dir liéu cua cong ty cung cap thong
tin tin dung cao thi cac khoan vay ctia doanh nghiép nhé va nha ban 1¢ c6 vé nhu
s€ bi loai tru. Di€u nay s€ gay bat 1gi1 cho nhitng ngudi von dugc hudng loi
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nhiéu nhit tir hé théng bao cao tin dung nhu cac doanh nhan nir va cac doanh
nghiép nho, nhimg d6i twong ma khoan vay thu:orng c6 gia tri nho. Phu ni chlem
76% tong s6 ngudi vay tir cac cong ty tai chinh vi mé. Do d6, cong ty cung cap
thong tin tin dung coéng va tu nhan c6 thu thap va phan phdi dir liéu tai chinh vi
mo ¢ ve s& mang lai loi ich cho nit doanh nhén bang viéc xay dung lich sir tin
dung cho phai nit. Cong ty cung cdp thong tin tin dung cong thuong dat ra
ngudng kha cao dbi véi cac khoan vay vi myc dich uu tién cua ho la hd tro giam
sat ngan hang va kiém soat hé théng rui ro. Trong khi d6, céng ty cung cip
thong tin tin dung tu nhan thuong ha thip ngudng gia tri khoan vay ma ho thu
thap thong tin dé da dang hoa dir liéu ctia minh.

- Theo phdp ludt, bén di vay c¢é quyén truy cdp dir liéu ciia minh & céc
Trung tam thong tin tin dung cong va tu nhan

Theo thong 1& quéc té, mdi khach hang duoc quyén truy cip mot bao cao
tin dung mién phi tir cac trung tdm thong tin tin dung cong va tw nhan mdi nim
mot 1an. Cac trung tAm thong tin tin dung cong va tu nhan nén khuyén khich
khach hang c6 y thirc kiém tra thong tin vé ban thdn mét cach can than. Viéc
kiém tra thuong xuyén sé gitip dam bao quyén loi cua khach hang, phong tranh
va canh bao gian lan kip thoi (canh bao khi khach hang khi bi danh cap thong tin
ca nhan va c6 hd so vay mdi trong khi khach hang thuc té khong phat sinh
khoan vay); hd trg diéu chinh cac thong tin tin dung sai sot va tu van nang diém
tin dung.

- Cho phép cdc ngdn hang va cdc t6 chire tai chinh dd dang ky dwoc truy
cap truc tuyén

Nha cung cép dich vu bao cao thong tin tin dung s& tré' nén hiéu qua hon
khi viéc chia sé thong tin duoc thuc hién truc tuyén. Hé thong ndy cho phép
nguoi st dung truy cap sau khi kich hoat thong tin dang nhép cua ngudi dung.
Mot khi da diang nhap hé thong, nguoi dung co thé chiét xuat bao cao tin dung
mot cach ty chu. Mot cach khac dé cung cap viéc truy cap truc tuyen 1a qua két
ndi timg hé thong noi ma hé théng ctia ngudi dung duoc két ndi voi he théng
ctia nha cung cip dich vu bao céo tin dung. Ca hai bén c6 phan mém duogc cai
dit cho phép két ndi véi nhau ma khong can c6 sy can thiép cta con ngudi. Cac
dir li¢u dugce tu dong cap nhat va nguoi dung co thé chiét xuit dir liéu thong qua
viéc truy cap hé théng cua ho ma khong can ding nhap vao hé thdng cta nha
cung cép dich vu. Viéc truy cép dir li¢u truc tuyén dién ra nhanh va c6 thé dam
bao sy xuyén sudt, chat lugng, tinh an toan cua dir liéu. Sy két néi timg hé thong
dam bao tinh hiéu qua cia dich vu vi n6 han ché dugc su trung 1ap dir li€u, gidm
rai ro do 16i ctia con ngudi va cho phép cong viéce dién ra trdi chay.

- Cung cdp diém s6 tin dung nhw la mét dich vy gid tri gia tang:

Rat nhiéu cong ty cung cap thong tin tin dung cong va tu nhan di cung
cap cac dich vu gia tri gia ting cho ngudi dung dit liéu, bao gdm xac dinh diém
sb tin dung, dich vu quang cdo, giam sat dau tu, phat hién 16i va doi no. Trong
do, mot cong cu quan trong trong viéc mé rong su tiép can tai chinh 13 diém sb
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tin dung, mot phuong phap théng ké dé danh gia kha nang mot bén di vay co thé
thuc hién day du nghia vu tai chinh lién quan dén khodn n¢ ctia minh.

Piém sb tin dung dua trén dir liéu cua cong ty cung cap thong tin tin dung
cong va tu nhan qua cac chu ng cling nhu mdt s6 nguén thoéng tin cong cong. Do
d6 mang nhiing dic diém ma khong phai chi no nao ciing ndm dugc nhu téng sd
cac khoan vay va nhiing 1an khong thanh toan truéc d6 duoc ghi nhan trong hé
théng. Diém s6 tin dung ¢ thé lam tang tinh hiéu qua cua thi trudng tin dung va
cung cép cho nguoi vay nhimg co hoi dé co duoc khoan tin dung trén co sO so
hitu mot diém sb tin dung tich cuc. Pong thoi, viée cung cdp diém sb tin dung
cling cho phép chu ng khong c6 kha ning phan tich dit liéu tin dung dé mo rong
hoat dong tin dung vdi chi phi thap hon.
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CHUONG 2- THUC TRANG PIEM SO TIEP CAN TIN DUNG
CUA VIET NAM VA KHUON KHO PHAP LY ANH HUONG
TOI PIEM SO TIEP CAN TIN DUNG CUA VIET NAM

1. Thuc trang diém sé tiép can tin dung caa Viét Nam

NHTG bit dau chim diém sb tiép can tin dung cho Viét Nam tr nam
2005.

Trong suot 3 nam ddu tién (tir 2005 dén 2007), diém s6 tlep can tin dung
ctia Viét Nam gan nhu khong co sy thay d6i. Khoang cach diém sb tiép can tin
dung ctia Viét Nam so voi diém s6 tuyét ddi trong sudt thoi gian nay la 31.25,
trong do, theo phuwong phap ct, Viét Nam dat 05/10 dlem d6i véi chi s6 vé suc
manh quyén phéap 1y va 00/06 diém ddi véi chi sé vé chiéu sau thong tin tin
dung. Su khac biét duy nhét trong giai doan nay 1a su gia ting vé phan trim s
nguoi trudng thanh trong dit liéu thu thap cta cong ty thong tin tin dung quéc
gia (tr 0.8 1én 2.7).

Trong giai doan tiép theo, tit 2008 dén 2010, diém so tiép can tin dung
ctia Viét Nam dé c6 sy gia tang dang ké, ting 50% so véi diém sb dugc ghi nhan
trong giai doan trudc d6. Trong do, Viét Nam da tang 02 diém vé chi sd quyén
phap Iy va ting trung binh khoang 3.5 diém vé chi sb chiéu sau thong tin tin
dung. Két thuc giai doan ndy, phan trim sd ngudi trudng thanh trong dit liéu thu
thap ctia cong ty thong tin tin dung qubc gia d ting 1én 19%.

Giai doan tzep theo, tir 2011 dén 2014, giai doan nay ghi nhan mot sy
tuong d6i on dinh ve diém sd tlep can tin dung va cac dlem sd cua cac chi sb
thanh phan. Trong sudt 4 nim, diém sb ctia cac chi s6 vé quyén phap 1y va chiéu
sau thong tin tin dung 1an lugt & 07/10 va 04/06 diém.

Tuy nhién, nam 2014 la mét nam danh dau su thay do6i vé phuong phap
danh gia diém sd tlep can tin dung, cu thé 1a cac tiéu chi thanh phan ciia cac
diém s6 noi trén déu co su gia tang. Dbi véi diém s6 vé quyen phap ly, NHTG
bd sung thém 2 chi tiéu nang tong s6 chi tiéu 1a 12; twong tu, tong sd chi tiéu cu
phan chiéu sau thong tin tin dung cling dugc ting 1én thanh 08 chi tiéu. Theo
phuong phap danh gid méi, nam 2014, Viét Nam dat 07/12 diém ddi v6i quyén
phap 1y va 06/08 diém ddi v6i chiéu sau thong tin tin dung.

Tir 2015 dén 2017, Viét Nam khong c6 sy cai thién vé khuon kho phap ly
tac dong dén diém sé vé quyén phap ly, tuy nhién, dbi v6i diém sb vé chiéu sau
thong tin tin dung, Viét Nam di gan dat diém tuyét d6i, 07/08 diém. Ngay
31/10/2017, NHTG da cong b B&o c4o méi truong kinh doanh 2018 da ghi
nhén sy cai thién vé moi truong kinh doanh cua Viét Nam, bao gom ca sy cai

thién diém s6 chung va timg chi tiéu cdu phan. Lién quan deq chi s tiép can tin
dung, Viét Nam da tang 03 bac (tir vi tri 32 1én 29%°), diém s6 DTF3! dat 75/100

3 Piém s6 tiép can tin dung ctuia Viét Nam trong nam 2018 da c6 sy cai thién dang ké vuot ca myc tiéu dit ra tai
Nghi quyet 19 ndm 2017 (Muc tiéu tang thir bac tir 32 1én 30 doi véi chi so tiep can tin dung, ket qua cho thay,
chi s0 tiép cén tin dung ctia Vi¢t Nam da tang tir 32 1én 29)
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(sg Vc')ri,diém s6 DTF cua 2017 1a 70/ 100). C6 duoc su ‘thay gié)i tich cuc vé mit
diém s0 nhu vay la do tai bao cao DB 2018, di€m s6 v€ quyén phap 1y cua Viét
Nam da duogc tang thém 1 diém, dat 8/12 diém.

Tuy nhién, tai Bao cao Moi truong kinh doanh 2019, NHTG khdng ghi
nhan dugc bat ky sy cai thién cua Viét Nam dbi voi Chi sb tiép can tin dung,
diém thanh phan (strc manh quyen phap 1y, chiéu sau thong tin tin dung), ciing
nhu khong ¢ bat ky su thay d6i thut [ui v& mit chinh sach va diém DTF khong
c6 su thay doi so voi diém sd dugc ghi nhén tai bao cao Mo6i truong kinh doanh
2018 nhung thtr bac cta chi so tiép can tin dung bi tut 03 bac (xép thwr 32/190).
Diéu nay cho thay, thir bac xep hang khong chi phu thudc vao murc do cai thién
co che chinh sach cua mét quoc gia ma con phy thude vao yéu tb khach quan
nhu toc do cai thién vé mit chinh sach cua cac quéc gia khac. Mot quoc gia
khong co sy cai thién gitta cac nam nhung khong dong nghia véi viéc thir hang
cua qudc gia d6 duogc gilt nguyén ma tuy vao sy cai thién cua cac quéc gia khac
néu co sy vuot troi thi thir hang cua qubc gia khong co su cai thién thudng bi tut
hang.

Bang 2.1: Piém sb cia Viét Nam giai doan tir 2005 dén 2013 (S6 liéu: doingbusiness.org)
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Bang 2.2: Piém sb cia Viét Nam giai doan tir 2014 dén 2019 (Sé li¢u: doingbusiness.org)
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Khi so sanh diém sb vé tiép can tin dyng cua Viét Nam véi cac nude lang
giéng, Bao c40 Moi truong kinh doanh 2019 da cho thay mdt buc tranh tuong
doi lac quan vé di€ém so tiép can tin dung ctia Viét Nam (Bang 2.4).

Cu thé 1a, vé tiép can tin dung, Viét Nam dang thtr 32 trén téng s6 190
quéc gia dugc khao sat, trong d6, diém sb vé quyén phép 1y ciia Viét Nam dat
8/12 diém; diém sd vé chiéu sau thong tin tin dung Viét Nam ciing dat dugc diém
sb g'?m tuyét ddi, 7/8 diém. Co thé noi, Viét Nam c6 mdt su tién bod dang duoc ghi
nhan trong viéc cai thién cac khudn kho phap 1y dé tao thuan loi cho hoat dong
kinh doanh néi chung va tiép can tin dung ciia doanh nghiép néi riéng.

Bing 2.3: So sdnh xép hang vé tiép cén tin dung cia Viét Nam va mét s
quoc gia trong khu vuc (2019) (Nguon: doingbusiness.org)

200 184 18 14
180 172 .
160
140 10
120 g
100
80 6
60 4
40
20 2
0 0

mm XEp hang e Diém s6 quyén phap ly e DiEm $8 chiéu sdu théng tin tin dung

17



2. Khuon kho phép ly anh hwéng téi diém sé tiép can tin dung caa
Viét Nam

Theo mo ta vé quy trinh xay dung béo cao Méi trudng kinh doanh, NHTG
tién hanh xay dung bang cau hoi, thu thap, phan tich dir liéu va cong bd bdo cao
moi trudong kinh doanh ctia nam Y+1 theo cdc mdc sau:

" N\ ' 2/Y‘8/Y "

« Phén phat Bang cau hoi

+ Cap nhit bang cAu hoi va tham van céc « Tién hanh céac cudc hdi dam tryc tuyen véi « Cong b bao céo Moi truong kinh doanh
chuyén gia chuyén gia cua Chinh phu va cac chuyén nam Y
gia thudc linh vyc tu nhan

+ Chinh phit va d6i ngii NHTG théng nhat vé
cac ndi dung veé céc thay doi phap 1y

* NHTG chia s¢ cho CP céac thong tin vé thay
do6i phap 1y ma ho thu thap dugc

e 11/Y-1 - 1/Y ARt 9/Y

Trén co sd cac mdc trén, dé xdy dung bao cao méi truong kinh doanh cia
nim Y+1, d6i ngii 1am béo cdo moi truong kinh doanh s& tién hanh thu thap dir
lidu trong khoang thoi gian tir thang 2 dén thang 8 ndm Y va cong bd bao cio
mOi truong kinh doanh ctia nam Y+1 tr thang 9 nam Y.

2.1. Khuon khé phép Iy vé giao dich bdo ddam va pha sdn cia Viégt Nam
¢6 lién quan dén céc tiéu chi chdm diém ciia NHTG

Giao dich bao dam duoc diéu chinh béi cc vin ban quy pham phap luat
nhu BO Luat Dan sy 2015; Nghi dinh s6 163/2006/ND-CP ngay 29/12/2006 cua
Chinh phu vé giao dich bao dam, duoc stra d6i, bd sung bdi Nghi dinh sb
11/2012/ND-CP ngdy 22/2/2012; Nghi dinh sé 102/2017/NB-CP ngay
01/9/2017 vé dang ky giao dich bao dam.

Trong khi d6, lién quan dén linh vuc phé san, cac van ban phap 1y co lién
quan bao gdm: Luat Pha san 2014, Nghi dinh sé 22/2015/ND-CP ngay
26/02/2015 ctia Chinh phu quy dinh chi tiét mot s6 diéu ctia Luat Phd san vé
quan tai vién va hanh nghé quan 1y, thanh 1y tai san; Nghi quyét s6 03/2016/NQ-
HDTP ngay 26/8/2016 ciia Hoi dong Tham phan toa an nhan dan tdi cao hudng
dan thi hanh mot sb diéu cua Luat Pha san; Thong tu s 01/2015/TT-CA ngay
08/01/2015 ctia Chanh an Tda an nhan dan tdi cao quy dinh vé quy ché lam viéc
ctia cac to tham phan trong qua trinh giai quyét vu viéc phé san.

(D) Quoéc gia c6 hé thong phap Iy hop nhdt vé giao dich bao dam bao
gom vigc xdc ldp, cong bo, cudng che doi voi 4 bién phap co chirc nang tuong
dwong voi giao dich bao dam trén tai san la dong san: chuyén giao quyén so
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hitu, cho thué tai chinh, chi dinh hoac chuyén nhwong khoan phai thu, va ban
hang co bao luu quyén truy doi:

V6i nhimg quy dinh vé cac bién phap bao dam tr BO Luét Dan sy ndm
2005 thi NHTG ciing da ghi nhan Viét Nam c6 hé thong phap 1y hop nhat vé
giao dich bao dam.

(2)- Phap ludt cho phép doanh nghiép duoc ding quyén bao dam khéng
di kém viéc nam gii doi voi tai san la mot nhom dong san nhw mdy moc hodac
hang héa ma khéng yéu cau phdi mé ta chi tiét tai san bao ddm:

B6 Luat Dan sy 2015 va Nghi dinh vé dang ky giao dich bao dam da co
quy dinh cu thé vé viéc mé ta tai san bao dam trong hop ddéng bao dam, bao gdm
mo ta cu thé hodc mo ta chung. Poi véi dong san 1a hang hoa luan chuyén va
bén bao dam tiép tuc nam giir tai san bao dam, phap luat c6 thira nhan nguyén
tac vé viéc mo ta dong san mot cach khai quat. Do vay, véi tiéu chi nay, NHTG
danh gia hé thong phap luat Viét Nam di c6 quy dinh twong tng.

(3)- Phadp luat cho phép doanh nghiép duoc ding quyen bao dam khong
di kem viéc nam giir doz VGi tai san 1a tat ca dong san thiét yéu ma khong yéu
cau phdi miéu ta chi tiét tai san bao ddm:

Nhu di trich dan & trén, thé chp 13 mot bién phap bao dam khong yéu cau
viéc chuyén giao tai san cho bén nhéan thé chap va tai san dung dé thé chap co
thé 12 dong san hodc bat dong san va khong co bat ky gidi han nao d6i véi tai
san la dong san.

Nhu véy, voi cac dic diém ndy, NHTG di cong nhan hé théng phap luat
Viét Nam c6 quy dinh cho phep doanh nghiép duoc dung quyen bao dam khong
di kém viéc nam gitr d01 v6i tai san 13 tat ca dong san thiét yéu ma khong yéu
cau phai miéu ta chi tiét tai san bao dam.

(4)- Quyén bdo dam cé thé thuc hién trén tai san la tai san hinh thanh
trong twong lai va tai san c6 dwgc sau chuyen nhwrong va tw dong mo rong t0i
cdc san pham, tai san chuyén tiép hodc thay thé ciia tai san goc:

Déi voi tiéu chi nay, NHTG danh gia rang phap luat Viét Nam da co su
cai thién phu hop.

(5)- Khoan no va cac nghia vu no duwoc phép miéu ta chung trong cac
thoa thugn vé bao dam va ho so dang ky, tat ca cac dang no va nghia vu ng co
thé duwoc bao dam giita cac bén va thoa thugn bdao dam co thé bao gom so tién
toi da gia tri cua tai san:

Phap luat Viét Nam di quy dinh cu thé vé viéc md ta cic nghia vu

ng/khoan no duoc bao dam. O goc do cua minh, NHTG danh gia Viét Nam da
dat dugc ti€u chi nay.

(6)- Co quan ddng ky tai san bio dam hodc co quan dang ky quyén bdo
dam do cdc thuc thé thuc hién hoat dong hop nhdt vé mat dia ly va co dir liéu
dién twr ghi tén cua cdc con no:
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Theo quy dinh cia phéap luat, hién nay & Viét Nam, co quan thyc hién
dang ky giao dich bao ddm phu thudc vao loai tai san bao dam. Vi vay, & Viét
Nam c6 nhiéu co quan dang thuc hién thim quyén dang ky giao dich bao dam.
Tuy nhién, NHTG van danh gia phap luat Viét Nam di c6 quy dinh twong ng
véi tiéu chi nay.

(7)- Co quan dang ky tai san bao dam la co quan dang ky dya trén thong bao
- viéc théng bdo chi loc cdc ho so vé sie ton tai ciia quyen bao dam (khong phai la
cdc tai ligu co so) va khong thé hién quan diém phdp Iy vé giao dich. Co quan dang
ky ciing cong bé cdce bién phdp cé chire ning twong dirong quyén bao dam:

Co quan dang ky tai san/giao dich bao dam truyén thong thuong yéu cau
ngudi yéu cau ding ky phai cung cdp cac hd so chirng minh vé sy ton tai cta
thoa thuan bao dam, va nhan vién thuc hién cong tac dang ky giao dich bao dam
phai kiém tra tinh chinh x4c va ding dan ciia cac ho so trén.

Nguorc lai, co quan dang ky tai san/giao dich bdo dam hi¢n dai 1a co quan
dang ky dua trén sy thong béo, theo d6, co quan nay khong yéu cau ngudi yéu
cau ding ky phai cung cip céc tai liéu co s¢ cia giao dich bao dam. Thay vao
d6, viéc dang ky duoc thuc hién théng qua viéc cung cip mot thong bao don
gian mo ta cac thong tin co ban vé giao dich bao dam nhu dinh danh cua cac
bén, mo ta tai san bao dam va tuy thudc vao mdi nuéde, théng tin bo sung co thé
1a s tién tdi da cua nghia vu dugc bao dam, thoi han ¢ hiéu lyc cua dang ky
giao dich bao dam,...

(i) Vé ddang ky giao dich bdo dam:

Diéu 298 Bo Luat Dan sy 2015 quy dinh: “I. Bién phap bao dam dwoc
dang ky theo théa thudn hodc theo quy dinh ciia ludt. Viéc dang ky la diéu kién
dé giao dich bdo dam c6 hiéu luc chi trong truong hop ludt ¢é quy dinh; 2.
Trueong hop dwoc ding ky thi bién phdp bdo dam phdt sinh hiéu lyc doi khdng
V6i nguwoi thir ba ké tir thoi diém dang ky; 3. Viéc dang ky bién phdp bdo ddm
dwoc thuwe hién theo quy dinh cia phép ludt vé ding ky bién phdp béo dam” .

B6 Luat Dan sy 2015 da danh gia lai ban chét cua viéc dang ky giao dich
bao dam, hay noi cach khéc 1a xac dinh mot cach chinh xac va khoa hoc hon vé
gia tri phap 1y ctia giao dich bao dam. Néu nhu Bo Luat Dan su 2005 coi viéc
dang ky giao dich bao dam 1a diéu kién, cin ct phap 1y dé xac dinh giao dich
bao dam c6 gia tri phap 1y v6i nguoi thi ba (tai khoan 3 Piéu 323 Bo Luat Dan
su 2005) thi dén BO Luat Dan su 2015, viéc dang ky giao dich bao dam duoc
nhin nhan dudi gidc d6 1a phuong thitrc dé bién phap bao dam phat sinh hiéu luc
d6i khang voi nguoi tht ba (khoan 3 Piéu 297 B Luat Dan su 2015).

Diéu nay cling 1a hoan toan hop ly, bdi khoan 2 biéu 3 B6 Luat Dan su
2015 quy dinh: “cd nhdn, phdp nhdn xdc ldp thuc hién, chap diet quyén, nghia vu
dan sy cua minh trén co so ty do, tw nguyén cam két, théa thudn. Moi cam két,
thoa thugn khong vi pham dieu cam cua ludt, khong trdi dao dirc xa hoi co hiéu
luee thue hién doi véi cac bén va phai dwoc chu thé khdc tén trong”. Nhu vay, moi
giao két, théa thuan dan sy bao gém ca thoa thuan vé bao dam thyuc hién nghia vu
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dan su hop phap, vé nguyén tic déu co gid tri phap 1y ddi v6i nguoi thi ba va phai
duoc tat ca cac cha thé khac ton trong, khong phu thudc vao viée cam két, thoa
thuén do dugc hay khong dugc dang ky. Viéc ding ky trong truong hop nay chi
c¢6 y nghia 1a phuong thire phap 1y cong bd cong khai quyén dugc bao dam bang
tai san ctia bén nhan bao dam, dé ddi khang véi ngudi thi ba trong truong hop co
nhiéu loi ich dugc thiét 1ap 1én cing mdt tai san, va khi d6 thi bén nhan bao dam
dugc quyén truy doi tai san bao dam va duoc quyén thanh toan theo quy dinh tai
Diéu 308 cua BO Lut Dan sy 2015 va luat khéc co lién quan.

Trén co s& do, ngay 01/9/2017, Chinh phu da ban hanh Nghi dinh
102/2017/ND-CP vé ding ky giao dich bao dam. Mic du di c6 nhiéu nd luc
trong viéc cai thién quy dinh phép luit c6 lién quan dén giao dich bao dam va
dang ky giao dich bdo dam, tuy nhién, Nghi dinh 102 chua tao ra budc dot pha
dang ké co thé 1am thay doi diém s6 quyén phap 1y cau thanh tiéu chi tiép can tin
dung theo danh gia cua NHTG. Tuong tu Nghi dinh 83, Nghi dinh 102 tiép tuc
yéu cau viéc cung cap hd so twong ddi chi tiét cua giao dich co so (giao dich
duoc bao dam).

Nhu vay, mac du c6 sy ban hanh chinh sach madi1 nhung 1o rang cac chinh
sach nay chua phai la nhitng cong cu phap ly hd tro cac giao dich bao dam, Vi
vay, diém sb vé quyén phap 1y cua Viét Nam theo danh gia cia NHTG chua c6
su cai thién.

(ii) Vé doi twong déing ky giao dich béio dam:

Diéu 298 Bo Luat Dan sy 2015 quy dinh: “I. Bién phap bao dam dwoc
dang ky theo théa thudn hodc theo quy dinh ciia ludt. Viéc ding ky la diéu kién
dé giao dich bdao dam cé hiéu lic chi trong truong hop ludt ¢é quy dinh. 2.
Truong hop dwoc ding ky thi bién phdp bdo dam phdt sinh hiéu e doi khdng
VGi nguoi thir ba ké tir thoi diém dang ky. 3. Viéc ddng ky bién phdp bdo dam
dwoc thuwee hién theo quy dinh ciia phép ludt vé déing ky bién phdp béo dam” .

Diéu 4 Nghi dinh 102 quy dinh: “/. Cdc bi¢n phdap bao dam sau day phai
dang ky: a) Thé chdp quyén sir dung dat; b) Thé chap tai san gdn lién véi dat
trong trieong hop tai san do da dwoc ching nhdn quyén so hitu trén Gidy chimg
nhdn quyen sir dung dat, quyen 6 hitu nha ¢ va tai san khéc gan lién véi ddt; c)
Cam cé tau bay, thé chdp tau bay; d) Thé chap tau bién. 2 Cdc bién phdp bdo
dam sau dday dwogc dang ky khi c6 yéu cau: a) Thé chdp tai san la ddng sdn
khac; b) T hé chdp tai san gan lién véi dat hinh thanh trong tuwong lai; ¢) Bao
liru quyén sé hitu trong trieong hop mua bdn tai san gan lién véi dat, tai san gdn
lién véi ddt hinh thanh trong twong lai; mua ban tau bay, tau bién; mua ban tai
san la dong san khdc c¢é bdo leu quyén sé hivu”.

Nhu vdy, véi su thira nhan Bao luu quyén so hitu 1a mot bién phap bao
dam duoc quy dinh tai Bo Luat Dan sy 2015, phap luat vé dang ky giao dich bao
dam dé quy dinh viéc dang ky giao dich bao dam d6i v6i Bao luu quyén so hitu
— bién phap duoc phap luat quoc té coi 1a bién phap tuong duwong bién phap bao
dam truyén thong.
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Do c6 su cai thién noi trén, hi vong réng tai 1an danh gia tiép theo, NHTG sé€
ghi nhan phap luat Viét Nam da ¢6 sur ci thién nhat dinh vé doi twong dang ky giao
dich bao dam. Tuy nhién, bén canh viéc quy dinh vé noi dung noi trén, dé co thé cai
thién diém s trong tiéu chi nay, NHNN khuyen nghi Bo Tu phap can kip thoi ban
hanh céc quy trinh, trinh tu, thu tuc, tiéu chi vé cach thuc hoat dong tuong ing cua
hé thdng dang ky giao dich bao dam3?.

Nhu vy, vé co ban, phap luat Viét Nam yéu cau tuong d6i chit ché vé
mit hd so khi ding ky giao dich bao dam. Tuy nhién, xét & goc do danh gia cua
NHTG thi NHTG thudng khong khuyén khich viéc ban hanh cac quy dinh qua
chat ch¢, do khong tao diéu kién thoai mai hon cho cac bén thuc hién dang ky
giao dich bao dam.

Vé cac bién phap diang ky giao dich bao dam, phap luat Viét Nam chi quy
dinh viéc bat budc ding ky giao dich bao dam d6i vi mot sé bién phap bao dam
truyén théng nhu thé chap dong san, bat dong san; cam cd dong san. Dbi véi cac
bién phap bao dam khac nhu dat coc, ky cuogc, ky quy, bao lanh va tin chép,
phap luat quy dinh viéc dang ky phu thudc vao y chi cia cac bén tham gia.

Tuy nhién, ngoai cac bién phap bao dam da liét ké ¢ trén, hién nay, phap

luat khong yéu cau viéc bat budc dang ky dbi véi cac bién phap Bao luu quyén

so hitu va cAm gitr tai san. Vi vy, NHTG danh gia rang phap luat Viét Nam

chua c6 quy dinh vé dang ky giao dich bao dam dbi véi cac bién phap cé chic
ning twong duong giao dich bao dam®,

(8)- Co quan dang ky tai san bao dam co nhitng cach thirc hién dai nhw
cho phép chu no co bao dam hoac dai dién cua ho dwoc dang ky, tra cuu, swa
doi hoac huy quyén bao dam truc tuyén:

Ké thira cac quy dinh tai Nghi dinh 83, Diéu 13 Nghi dinh 102 quy dinh:

“Ho so dang ky bién phdp bao dam dwoc nop theo mot trong cdc phwong thirc

sau ddy: 1. Qua hé thong dang ky triec tuyén; 2. Nop truc tlep 3. Qua duong

buu di¢n; 4. Qua thu dién tir trong truong hop nguoi yéu cau dang ky da dwoc
cdp md 6 svr dung co s6 dir liéu vé bién phdp bdo dam” .

Diéu 17 Nghi dinh 102 quy dinh: “Két qua dang ky, cung cdp théng tin vé
bién phap bao dam dwoc co quan dang ky tra cho nguoi yéu cau dang ky theo
mot trong cdc phiong thicc sau day: 1. Truc tiép tai co quan dang ky. Truong
hop nép ho so tai Bo phan tiép nhdn va tra két qua theo co ché mét cira hodc Uy
ban nhén ddn cdp xd, thi B6 phdn tiép nhédn va tra két qud theo co ché mét cira
hodc Uy ban nhédn ddn cdp xd tra két qua cho nguwoi yéu cau dang ky; 2. Qua
dwong buu dién; 3. Phuwong thirc khdc do co quan dang ky va nguoi yéu cau
dang ky thoa thuan”.

32 Xem thém phan 1.1.1

33 Tuy vy, danh gi4 nay cia NHTG tuong dbi chit, vi ring phap luat khong ¢ yéu cau bat budc tuy nhién cac
bén trong giao dich bao dam c6 thé thoa thuan lya chon ding ky (c6 ¥ nghia nhiéu hon vé mat hiéu lyc d6i khang
d6i voi bén tht 3). Can trd duy nhét 14 cac bén nhan bao dam s& ¢6 kho khin trong viée tiép can va xac nhan
thong tin vé tinh trang phap ly cua cac bién phap bdo dam nay trén thuc té.
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Muc 6 Nghi dinh 102 quy dinh viéc dang ky truc tuyén bién phéap bao
dam. Tuy nhién, Muc 6 lai khong quy dinh chi tlet ho so dung dé dang ky, sira
d6i, bo sung dang ky giao dich bao dam tryc tuyén.

Tuy nhién, vé tra ciru thong tin c6 lién quan dén giao dich bao dam, Piéu
60 Nghi dinh 102 quy dinh: “Khi ¢6 nhu cau tim hiéu théng tin vé bién phdp
bao dam, ca nhan, phdp nhan, ho gia dinh va cac co quan quy dinh tgi khoan 2
Piéu 59 ciia Nghi dinh nay gui phiéu yéu cau cung cdp théng tin dén co quan
dang ky cé tham quyén theo mot trong cdc phwong thire quy dinh tai Piéu 13
cua Nghi dinh nay”.

Nhu vay, cac quy dinh c6 lién quan dén phwong thic diang ky giao dich bao
dam déu di duoc quy dinh tai Nghi dinh 102. Tuy nhién, tinh dén thoi diém xay
dung Béo cao DB 2019, NHTG chua ghi nhén cai thién vé cac quy dinh cua phap
luat Viét Nam. Pay 1a ndi dung duoc cho 1a dé mang lai diém nhét cho Viét Nam
trong ky danh gia méi dé dat duoc muc tiéu dé ra cho nam 2019 tai Nghi quyét $6
02, vi vay, co quan dau mdi cia Viét Nam (B6 Ké hoach va Pau tu) can luu v
trong qua trinh trao d6i, thao luan cho ¥ kién ddi v6i du thao Bao cdo Mbi trudng
kinh doanh 2020 va nhimg lan d4nh gia cia NHTG nam tiép theo.

(9)- Chu no co bao dam dwoc tra ng truoc (vi du, truoc cac yéu cau
thanh todn thué va yéu cdu cua nguoi lam cong) khi con no khong co kha nang
tra dwoc ng nhung van chwa mo thu tuc pha san:

- Piéu 308 B Luat Dan su 2015 quy dinh: “I. Khi mot tai san dwoc dung
dé bao dam thuc hién nhiéu nghia vu thi thir tw wu tién thanh toan giita cac bén
cung nhan bao dam dwoc xac dinh nhw sau: a) Truwong hop cdc bién phap bdo
dam déu phat sinh hiéu lec doi khang véi nguoi thir ba thi thir tw thanh todn
dwoc xac dinh theo thir tw xdc ldp hiéu lyc doi khang; b) Truong hop co bién
phdp bdo dam phat sinh hiéu lyc doi khang véi nguoi thir ba va c6 bién phdp
bdo dam khéng phat sinh hiéu lyc doi khdng véi nguoi thir ba thi nghia vu cé
bién phdp bdo dam c6 hiéu lyc déi khdng véi nguoi thir ba dwoc thanh todn
trieée; ¢) Truong hop cdc bién phdp bdo dam déu khéng phdt sinh hiéu e doi
khang voi nguoi thu ba thi thir tw thanh toan dwoc xdc dinh theo thu tu xdc lap
bién phdp bdo dam; 2. Thir tw wu tién thanh todn quy dinh tai khodn 1 Diéu ndy
c6 thé thay doi, néu cac bén ciing nhdn bdo dam cé théa thudn thay doi thir tw
wu tién thanh todn cho nhau. Bén thé quyén wu tién thanh todn chi dwoc wu tién
thanh toan trong pham vi bao dam ciia bén ma minh thé quyén”.

- Piéu 6 Nghi dinh 163/2006/ND-CP quy dinh: “I. Thir ti wu tién thanh
toan khi xu ly tai san bao dam dwoc xac dinh theo quy dinh tai Bléu 325 Bo luat
Dan su; 2. Cac bén cung nhdgn bao dam bang mét tai san cé quyen thoa thudn
vé viéc thay déi thir tir wu tién thanh todn cho nhau. Bén thé quyén wu tién thanh
toan chi dwoc wu tién thanh toan trong pham vi bao dam cua bén ma minh thé
quyén; 3. Trong trieong hop sé tién thu dwoc tir viéc xir Iy tai san bao dam khdng
dii dé thanh toan cho cac bén nhédn bao dam cé cung thw ty wu tién thanh toan
thi s6 tién dé6 dwoc thanh todn cho cdc bén theo ty 1é tiwong g voi gid tri nghia
vu duoc bao dam”.
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- Piéu 47a Nghi dinh 163/2006/ND-CP quy dinh thir tu vu tién thanh toan
giita cac bén cing nhan bao lanh va giita bén nhan bao ldnh v4i bén nhan cAm
cd, bén nhan thé chép, bén nhan dat coc, bén nhan ky cugc, bén nhan ky quy
nhu sau: “1. Cdc bén cung nhdn bdo lanh c6 cung thit tw wu tién thanh todn. S6
tién thu dwoc tir viée xir Iy tai san ciia bén bdo lanh dwoc chia cho cdc bén cing
nhdn bao lanh theo ty I¢ twong ing voi nghia vu dwoc bao lanh; 2. Trong trirong
hop hop dong cam co, hop dong thé chdp, hop dong ddt coc, hop dong ky cugre,
hop dong ky quy da dwoc dang ky theo quy dinh ciia phdp ludt thi bén nhdn cam
co, bén nhdn thé chdp, bén nhdn ddt coc, bén nhdan ky cuoc, bén nhin ky quy
dwoc wu tién thanh toan truoc bén nhdn bao lanh; 3. Trong truong hop hop
dong cam cé, hop dong thé chap, hop dong dat coc, hop dong ky cuoc, hop
dong ky quy chwa dang ky theo quy dinh ciia phép ludt thi thir tw wu tién thanh
toan giita bén nhan bao lanh voi bén nhdan cam co, bén nhdn thé chcfp, bén nhan
dat coc, bén nhan ky cuoc, bén nhan ky quy duoc xac dinh theo thir ty xdc ldp
giao dich bao dam”.

- Piéu 69 Nghi dinh 163/2006/ND-CP quy dinh viéc xac dinh thu tu vu
tién thanh toan trong truong hop bao dam thuc hién nghia vu trong twong lai:
“Trong truong hop giao dich bio dam dwoc giao két dé bdao dam thuc hién
nghia vu trong twong lai thi nghia vu trong twong lai co thwr tw wu tién thanh
todan theo thir tw ding ky giao dich bdao dam dé, khéng phu thudc vao thoi diém
xac lap giao dich ddn sw lam phat sinh nghia vu trong twong lai”. Nhu vay, khi
dén han thanh toan va bén co nghia vu thanh toan khong thuc hién hoac thuc
hién khong day du nghia vu ctia minh, chii no ¢6 bao dam c6 quyén xtr Iy tai san
bao dam.

- Piéu 12 Nghi quyét 42/2017/QH14 vé thi diém xir Iy ng xau cia cac to
chue tin dung quy dinh thu tu uu ti€n thanh todn khi xur 1y tai san bao dam cua
cac khoan no xau: “sé tién thu dwoc tir xit Iy tai san bdao dam ciia khodn no xdu,
sau khi trie chi phi bao quan, thu giit va chi phi xu ly tai san bao dam dwoc wu
tién thanh toan cho nghia vu no dwoc bao dam cho 16 chirc tin dung, chi nhanh
ngdn hang nwéc ngoai, té chirc mua ban, xir Iy no xdu trude khi thiee hién nghia
vu thué, nghia vy khdc khéng cé bao dam ciia bén bao dam. Truong hop mét tai
san dwoc dung dé bao dam thuc hién nhiéu nghia vu thi thu ty wu tién thanh
toan giita cdc bén cung nhdn bao dam thuc hi¢n theo quy dinh cua phdp ludt”.
Nhu véy, vé co ban, quy dinh méi vé thir ty uu tién thanh toan di co bude tién
t6i chuan muc qudc té theo chiéu hudng ng c6 bao dam dugc wu tién thanh toan
trudc cac khoan phai chi khac.

Tuy nhién, can luu y rang: (i) Nghi quyét 42 chi 4p dung ddi vai t6 chirc
tin dung, chi nhanh ngan hang nudc ngoai; to chirc ma Nha nudc s& hiru 100%
von diéu 18 do Chinh phu thanh lap dé xur Iy no xau cia td chuc tin dung va
khoan no x4u duogc hiéu 1a khoan no duge hinh thanh va xac dinh 1a no x4u
trude ngay 15/8/2017; khoan ng dugc hinh thanh trude ngay 15/8/2017 va dugc
xéac dinh 14 no x4u trong thoi gian Nghi quyét c6 hiéu luc; va (i) nguyén tic nay
cling nhu toan bd ndi dung cua Nghi quyét 42 c6 tinh thi diém, c6 hiéu luc trong
vong 05 nim. Do d6, nguyén tic ndy khong dugc ap dung ddi véi tat ca cac chu
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ng cling nhu tat ca cac khoan ng dugc bao dam. Vi vay, mac du da c6 nhiing
chinh sach méi dugc ban hanh ké tir thang 8/2017 dén nay, diém sb tiép can tin
dung cua Viét Nam khong c6 su thay d6i néu chua giai quyét dugc cac thiéu hut
vé mit phép 1y theo tiéu chuan ctia NHTG.

Tom lai, vé tiéu chi thir ty vu tién thanh toan, phap luat Viét Nam chua
xé4c dinh nguyén tac uu tién thanh toan giira cac chi no c6 bao dam véi nhiing
nguoi c¢6 quyén loi lién quan dén tai san bao dam (vi du nguoi nhan chuyén
nhuong tai san ngay tinh) ma chi xac dinh thir ty vu tién thanh toan gitra cac chu
ng ¢6 bao dam theo nguyén tac duoc quy dinh tai Diéu 325 BO Luat Dan sy
2005 va nay la Piéu 308 BO Luat Dan sy 2015. Do vay, NHTG chua ghi nhan
hé théng phap luat vé giao dich bao dam cua Viét Nam dat duoc tiéu chi nay>*

(10)- Chii no ¢6 bao dam dwoc tra no truée (i du, triede cdc yéu cau
thanh toan thué va yéu cau cua nguoi lam cong) khi doanh nghiép bi pha san:

Pbi véi tiéu chi nay, NHTG ghi nhan hé thdng phép luat vé giao dich bao
dam cua Viét Nam da c6 quy dinh cho phép chi ng c6 bao ddm dugc trd ng
trude trong truong hop doanh nghiép bi pha san.

(11)- Chii ng ¢6 bao dam la déi twong cia viéc tam ding thuc hién thu tuc
cudng ché khi con ng dwoc dat vao thu tuc tdi cdu triic ¢6 sw gidm sat cua toa
nhung ludt bdo vé quyén cia chii ng' c6 bao dam bang viéc cung cdp chimg cik ré
rang dé thoat khéi viéc tam ding dé nhu viéc dong san dang gdp nguy co hao hut
vé mdt gid tri hodc ddt ra mét khodng thoi gian gidi han cia viéc tam dimg do:

Piéu 41 Luat Pha san quy dinh viéc tam dinh chi giai quyét yéu cau doanh
nghiép, hop tac x4 mat kha ning thanh toan thyc hién nghia vu vé tai san nhu
sau: “Trong thdi han 05 ngdy lam viéc ké tir ngdy Toa an nhan dan thu Iy vu
viéc pha san, viéc tam dinh chi thyc hién nghia vu vé tai san ctia doanh nghiép,
hop tac xa mét kha nang thanh toan dugc thuc hién nhu sau:

(1). Co quan thi hanh an dan su phai tam dinh chi thi hanh an déan sy vé tai
san ma doanh nghiép, hop tac xa 1a ngudi phai thi hanh an, trir ban an, quyét
dinh budc doanh nghiép, hop tac xd mat kha ning thanh toan bdi thudng vé tinh
mang, suc khoe, danh du hodc tra luong cho nguoi lao dong. Viéc tam dinh chi
dugc thuc hién theo quy dinh ctia phap luat vé thi hanh 4n dan su;

(2). Toa an nhan dan, Trong tai phai tam dinh chi viéc giai quyét vu viéc
dan sy, kinh doanh, thuvong mai, lao dong c6 lién quan dén nghia vu tai san ma
doanh nghiép, hop tac xa 1a mot bén duong su. Thu tuc tam dinh chi dugc thuc
hién theo quy dinh cua phap luéat vé tb tung dan sy va phép luat vé trong tai
thuong mai.

Tda an nhan dan phai tich va tam dinh chi giai quyét phan dan sy trong vu
an hinh sy, hanh chinh lién quan dén nghia vu tai san ma doanh nghiép, hop tac

3 Pay 1a vin d& 16n mang tinh nguyén tic khi xdy dung cic quy dinh vé quyén tai san cua cac bén c6 lién quan.
Trong qua trinh hoan thién cac quy dinh ve tai san bao dam va giao dich bdo dam, chiing t6i cho rang can quan
tam thao luén k¥ ndi dung nay.
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xa la mot bén duong sy. Thu tuc tach va tam dinh chi dugc thuc hién theo quy
dinh cta phap luat vé to tung hinh sy, t6 tung hanh chinh;

(3). Co quan, td chirc c6 tham quyén tam dinh chi viéc xur 1y tai san bao
dam cua doanh nghiép, hop tac xa déi vdi cac chu ng c¢6 bao dam.

_ Truong hop tai san bao dam c6 nguy co bi pha huy hodc bi giam dang ké
vé gia tri thi xt ly theo quy dinh tai khoan 2 va khoan 3 Diéu 53 ctia Luat nay”.

Khoan 2, 3 Piéu 53 Luat Pha san quy dinh: “2. Trudng hop tai san bao
dam c6 nguy co bi pha huy hodc bi giam dang ké vé gia tri thi Quan tai vién,
doanh nghiép quan 1y, thanh 1y tai san d& nghi Tham phan cho xur 1y ngay tai san
bao dam d6 theo quy dinh tai khoan 3 Piéu nay.

‘ (4). Viéc xur Iy tai san bao dam theo quy dinh tai diém b khoan 1 va khoan
2 biéu nay dugc thuc hién nhu sau:

a) Poi voi khoan ng ¢ bao dam duge xac 1ap trude khi Toa an nhan dan
thu 1y don y€u cau m¢ thu tuc pha san dugc thanh toan bang tai san bao dam do;

b) Truong hop gia tri tai san bao dam khong du thanh toan sb no thi phan
ng con lai s€ dugc thanh toan trong qua trinh thanh 1y tai san cua doanh nghiép,
hop téc xi; néu gia tri tai san bao dam 16n hon sé ng thi phan chénh léch dugc
nhap vao gia tri tai san cua doanh nghi¢p, hop tac xa”.

Nhu véy, phap ludt vé pha san ctia Viét Nam moi chi ¢6 quy dinh cho phép
viéc xur ly tai san bao dam co nguy co bi pha huy hodc bi giam dang ké vé mat gia
tr1 mac du da co quyet dinh vé dinh chi xtr Iy cac yéu ciu cia doanh nghi¢p, hop
tac xa co lién quan dén nghia vu tai san. Tuy nhién, phap luat vé pha san cua Viét
Nam lai chua dua ra nguyén tic cho viée chii ng cd bao dam cd quyén duogc “giai
phong” khoi su dinh chi ddy sau khoang thoi gian nhét dinh. Vi vay, NHTG danh
Qi phap luat pha san ctia Viét Nam chua dat dugc tiéu chi nay.

(12)- Ludt cho phép cdc bén dong y trong thoa thudn bao dam rang bén
cho vay c6 thé thuc thi quyén cia minh ngodi toa; ludt cho phép t6 chirc ban
ddu gid céng hodc tw nhdn va ciing cho phép chii ng c6 bao dam dwoc ldy tai
san dé thanh todn cho khodn no:

Déi véi tidu chi nay, NHTG danh gia hé théng phap luat Viét Nam di co
quy dinh thoa man tiéu chi nay.

2.2 Khudn khé phap 1y vé chia sé thong tin tin dung c6 dnh hwéng dén
diém sé tiép cdn tin dung cra Viét Nam

(1)- Dit liéu doi véi ca doanh nghiép va cé nhan déu dwoe cung cdp: Hién
nay, thong tin tin dung ma to chirc cung cip thong tin tin dung thu thip bao gébm
cac thong tin lién quan dén khach hang 13 c4 nhan va doanh nghiép. Vi vay,
NHTG di ghi nhan su ton tai ciia quy dinh va danh gia Viét Nam da dat duoc
tiéu chi vé ddi tuong duoc thu thap thong tin.

(2)- Théng tin tin dung cung cdp la théng tin tich cuc (nhir s6 no goc, sé
tién con lai va tdp quan tra ng dung thoi han) va cdc thong tin tiéu cuc (nhuw tra
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mudn, so lan va sé tién khong thanh todn) déu dwoc cung cdp: Theo quy dinh
hién hanh, thong tin ma Trung tdm thong tin tin dung qubc gia va Cong ty thong
tin tin dung tu nhan bao gém cac thong tin tich cuc va ti€u cuc. Vi vay, NHTG
danh gia nd lyuc cai thién hé thong phép 1y nay cia Viét Nam.

(3)- Dit ligu tir nha ban lé hodc cong ty dich vu tién ich ciing dwoc cung
cdp bén canh cdc théng tin tir cdc t6 chire tai chinh:

i) Pbi twong cung cap thong tin cho Trung tdm thong tin tin dung:

Khoan 1 Piéu 7 Théng tu 03/2013/TT-NHNN quy dinh: “I. T6 chikc tin
dung, chi nhdnh ngdn hang nuwéc ngodi cung cdp cho Trung tdm thdng tin tin
dung quoc gia Viét Nam (CIC) toan bé Hé thong chi tiéu théng tin tin dung quy
dinh tai Phu luc kem theo Thong tw nay va dwoc phan tich thanh cac nhom chi
tiéu sau:

a) Théng tin nhdn dang khach hang vay 1a ca nhan, hé kinh doanh ca thé;
thong tin nhdn dang khach hang vay 1a doanh nghiép, té chic khac; théng tin
nhdn dang chu thé tin dung;

b) Thdng tin hop dong tin dung;

¢) Thong tin quan hé tin dung cua khach hang vay;

d) Théng tin tinh trang tai khodn thé tin dung;

d) Théng tin bdo dam tién vay;

e) Thong tin tai chinh cua khach hang vay la doanh nghiép;

g) Théng tin dau tw trdi phiéu vao khach hang vay la doanh nghiép.

2. Té chirc tw neuyén thuc hién cung ccfp cho CIC toan bo hodac mot phcfn
H¢é thong chi tiéu théng tin tin dung quy dinh tai Phy luc kém theo Théng tw ndy
trén co sé théa thudn véi CIC, dam bdo nguyén tdc an toan, bdo mdt va cdc quy
dinh khdc cua phap ludt”.

Nhu véy, Thong tu 03/2013/TT-NHNN da quy dinh kha rd d6i tuong
cung cip thong tin cho CIC bao gom to chue tin dung, chi nhanh ngan hang
nudc ngoai va to chirc tr nguyén bao gom: Ngan hang Phat trién Viét Nam,
cong ty ¢ chirc nang mua ban ng, cong ty quan Iy ng va khai thac tai san, cong
ty thong tin tin dung, doanh nghiép kinh doanh dich vu bao hiém, chtng khoan;
t6 chirc trong va ngoai nude tham gia tai tro tin dung tai Viét Nam hodc ¢6 nhu
cau cép tin dung cho td chirc, c4 nhan Viét Nam tai nudc ngoai; td chirc khac o
nhu cau tham gia hé thdng thong tin tin dung va dugc CIC chap thuan.

ii) Poi twong cung cdp théng tin cho cong ty thong tin tin dung:

Piéu 12 Thong tu 16/2010/TT-NHNN quy dinh: “Cong ty thong tin tin
dung duoc thu thap thong tin tir cic ngudn sau day: a) t6 chirc cap tin dung; b)
Khach hang vay cia to chirc cap tin dung c6 cam két cung cap thong tin; ¢) Cong
ty thong tin tin dung khac; d) Trung tdm thong tin tin dung; d) cac co quan nha
nude khéc; ) cac ngudn tin cong khai tir cac co quan bao chi; g) Cac ngudn thong
tin hgp phéap khac”.
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Diém a khoan 1 Piéu 10 Nghi dinh 10/2010/ND-CP quy dinh vé quyén
cua Cong ty thong tin tin dung, theo d6, Cong ty thong tin tin dung ky két hop
ddng vai cac to chirc va ca nhan vé thu thap va cung cap thong tin tin dung theo
quy dinh cua phap lut. Nhu vy, viéc thu thap va cung cap thong tin cua Cong
ty thong tin tin dung vd&i nguon thu thdp duoc xac dinh trén co s& hop dong,
ngoai ra, khoan 5 Piéu 7 Nghi dinh 10/2010/ND-CP quy dinh dleu kién cap
Gidy chimg nhan du diéu kién hoat dong thong tin tin dung c6 néu “co t6i thiéu
20 ngan hang thuong mai cam két cung cap thong tin tin dung va cac ngan hang
nay khong co cam ket tuong tu voi cong ty thong ty thong tin tin dung khac™;
Nhu vay, t6 chtc cap tin dung cung cap thong tin cho Cong ty thong tin tin dung
khong dugc cung cap thong tin tin dung cho Cong ty thong tin tin dung khac.

Nhu viy, tr viéc phan tich trén cho thdy Trung tdim Thong tin tin dung
Quoc g1a Viét Nam va céc cong ty thong tin tin dung dugc phép thu thap dir licu
tur cac cong ty ngoa1 nganh, trong do c6 cac cong ty dich vu tién ich. Tuy nhién,
theo quy dinh cua By Luat Dan sy, Luat An toan Thong tin mang, Luat Bao vé
quyén loi nguoi ti€u dung, cac Luat chuyén nganh nhu Luat Vién thong, quy
dinh nha cung cap dich vu c6 nghia vu phai bao mat cac thong tin c6 dugc trong
qua trinh cung cap hang hoa, dich vy, trong d6 c6 cac thong tin can thiét cho
viéc xay dung lich st tin dung cua khach hang nhu lich st thanh toan cac hoa
don (Vlen thong, dién, nudc, truyén hinh cap.. ) Dong thoi, hién nay tai Viét
Nam van chua c6 van ban quy pham phap luét néu rd viéc cho phép cac cong ty
cung cép dich vu tién ich (vién thong, dién, nudc...) chia s¢ thong tin vdoi céac
Trung tdm thong tin tin dung Do vay, v6i tiéu chi nay NHTG danh gia phap luat
Viét Nam chua c6 sy cai thién nham mé rong d6i tuong cung cap thong tin.

(8)- Dit liéu vé lich st it nhat la hai ndm déu dwoc cung cap. Cong ty cung
cdp théng tin tin dung cong va tw nhdn xéa div liéu vé viéc khong thanh todn ngay
khi dwoc thanh todn hodc chi cung cdp cdc théng tin tiéu cuece trén 10 ndm sau khi
cdc khoan khong thanh toan dwoc thanh toan nhan dwoc 0 diém cho cdu phdn nay:

Vé co ban, phap luat Viét Nam di co cac quy dinh vé thoi han luu trit sur
dung cac thong tin tin dung phu hop véi khuyén nghi cia NHTG.

(5)- Dir liéu ve khodn vay cé sé tién dwéi 1% cua thu nhdp dwoc cung
cap. Céng ty cung cdp théng tin tin dung cong va tw nhan co 16i thiéu théng tin
ciia 5% dan sé truong thanh dé cé 1 diém cho cdu phan nay:

Hién nay, tat ca cac khoan vay, khong phu thu¢c vao gia tri khoan vay,
déu dugc thu thap ddy du vé Trung tdm thong tin tin dung qubc gia.

Mit khac, tai B&o c&o Mbi truong kinh doanh 2019 cho thay, ty 1¢ khach
hang c6 thong tin duoc thu thap boi Cong ty thong tin tin dung va Trung tam
Thong tin tin dung Quéc gia trén tong dan s truong thanh cua Viét Nam lan
luot 14 29.5% va 54.8%%. DPiéu d6 cho thay, Cong ty thong tin tin dung va
Trung tAm thong tin tin dung qudc gia c6 thong tin vuot xa gidi han toi thiéu ma
NHTG nghién ctru.
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(6)- Theo phdp ludt, bén di vay c6 quyén truy cdp dir ligu cua minh o cong
ty cung cap théng tin tin dung céng va tw nhdn 1ém nhdt trong nén kinh té. Cong
ty cung cdp thong tin tin dung cong va tw nhan tinh phi trén 1% thu nhdp moi
ngueoi di vay dé nhdn dir liéu vé ho bi tinh 0 diém cho cdu phan nay:

Doi v6i tidu chi ndy, NHTG déanh gia phap ludt ciia Viét Nam dong thoi
dat dugc ti€u chi vé quyén truy cap thong tin tin dung ctia khach hang vay va phi
dich vu khai thac thong tin tin dung.

(7)- Cdc ngdn hang va t6 chirc tai chinh khdc dwoc truy cdp truc tuyén
cdc thong tin tin dung:

Phép luat Viét Nam khong cé cac quy dinh cu thé vé phuong thirc thuc
hién viéc khai thac thong tin tin dung. Tuy nhién, trén thuc té, Trung tam thong
tin tin dung quoc gia va Cong ty thong tin tin dung tu nhan déu c6 trang thong
tin dién tr cung cap hinh thirc khai thac thong tin tin dung truc tuyén. Vi vy,
NHTG d3 danh gid nd luc cai thién vé phuong thic truy cap thong tin tin dung
cua Viét Nam.

(8)- Cong ty cung cdp théng tin tin dung céng hodc tw nhan cé thé cung cdp
cac dich vu gia tri gia tang cho phép nguoi dung danh gia kha nang cua bén di vay:

Phap luat Viét Nam cho phép cong ty cung cap thong tin tin dung cong
hodc tu nhan co thé cung cap cac dich vu gia tri gia tang cho phép nguoi dung
danh gia kha ndng cua bén vay.
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CHUONG 3- KHUYEN NGHI NHAM CAIl THIEN PIEM SO
TIEP CAN TIN DUNG O VIET NAM

Theo Béo c4o Mbi trudong kinh doanh 2019, diém sé tiép can tin dung cua
Viét Nam hién dang 12 75/100 (Khoang cach dén cac nén kinh té din dﬁu
(Distance to frontier - DTF) va xép tha 32 trén 190 qudc gia (xep hang chi sO
thuén loi kinh doanh (Rank), trong do, Viét Nam dat 8/12 diém ddi véi cau phan
sttc manh quyén phap Iy va 7/8 diém d01 v6i cAu phan chleu sau thong tin tin
dung. Trong khi d6, diém s trung binh vé sttc manh quyén phap 1y va chiéu sau
thong tin tin dung ctia khdi cac nuwéc Pong A va Thai Binh Duong hién dang lan
luot 13 7.1 va 4.2 diém, cua khéi cac nudéc OECD 1a 6.1 va 6.7 diém®. Nhu vay,
nhin chung, diém sd tiép can tin dung ciia Viét Nam theo danh gia cia NHTG da
cao hon han mit bang chung cua cac nudc Pong A va Thai Binh Duong.

Qua nghién ctru phuong thirc xac dinh diém s tiép can tin dung theo
danh gia cuia NHTG va két qua tai bio cdo Moi truong kinh doanh 2019,
NHNN nhén thay nhitng ndi dung thudc thAim quyén quan Iy caa NHNN nhu thu
thap va cung cap thong tin cla trung tdm thong tin tin dung qubc gia va khuon
kho phap 1y dbi v4i hoat dong cua cong ty thong tin tin dung tu nhan déu da
dugc NHTG ghi nhan va danh gié tich cuc tai cac Bdo cdo Méi truong kinh
doanh 2009, 2011, 2014, 2015, 2016%". Trong khi do, cac van dé con ton tai cin
phai cai thién nham nang diém so tiép can tin dung va thay doi thir bac chi s6
tiép can tin dung bao gdm cac van dé lién quan dén chi sé stc manh quyén phap
Iy cua Viét Nam - tap trung vao phan anh thuc trang phap luat vé giao dich bao
dam, pha san va cac van dé lién quan dén chi sd chleu sau thong tin tin dung lién
quan dén chinh sach cho phép cac nha cung cap dich vu tién ich (nhu dién,
nudc, mang truyén thong,...) cung cap, chia sé thong tin vé lich sir giao dich cta
khach hang cho cong ty thong tin dung.

Trong thoi gian vira qua, NHNN di khong ngimg nd luc trong viéc cai thién
cac chinh sach vé tiép can tin dung (giai doan tir sau Bdo cao Méi truong kinh
doanh 2016) va nhiing tiéu chi & NHTG danh gia thudc pham vi quan 1y cia
NHNN déu da duoc ghi nhén va dat diém sb tdi da. Tuy nhién, Chi s6 tiép can tin
dung cua Viét Nam chua duoc cdi thién do chua c6 diém & cac tiéu chi danh gia
can khéc phuc, cai thién thudc pham vi, linh vuc quan 1y ctia B9, nganh khac.

Trén co s nghién ctru phuong thire chAm diém ctia NHTG ciing nhu khuyén
nghi tai b quy tic chuan cia UNCITRAL vé Hudng dan vé giao dich bao dam®®
va quy dinh tuong tng ctia mot s6 qubc gia dat diém sb tuyét d6i vé tiép can tin
dung; Hudéng din vé phap ludt pha san®®; Nguyén tic chung vé Bao cdo tin

3 http://www.doingbusiness.org/data/exploretopics/getting-credit

37 Phu lyc sb 4

BUNCITRAL Legislative Guide on Secured Transactions dugc xay dung boi Uy Ban lién hop qudc vé Luat
Thuong mai qudc té (United Nations Commission on International Trade Law - UNCITRAL)

3L_egislative Guide on Insolvency Law — 2011- UNCITRAL
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dung® va Hudng dan kién thirc vé Bao céo tin dung*'; dé cai thién chi sd tiép
can tin dung cta Viét Nam tai Bao cdo moi truong kinh doanh cua NHTG,
NHNN dua ra mot s6 khuyén nghi:

1. Khuyén nghi cai thién cic vin ban cé lién quan dén sic manh
quyén phap ly:

Hién nay, diém s6 vé strc manh quyén phap 1y ctia Viét Nam dang 1a 8/12
diém, trong d6, NHTG chua ghi nhan su cai thién cua hé théng phap luat Viét
Nam d6i véi 04 ndi dung*?:

- Mét 14, Viét Nam chua c6 quy dinh cho thay co quan dang ky tai san bao
dam 1a co quan ding ky dua trén thong bao chi loc hd so vé su ton tai ciia quyén
bao dam (khong phai 13 céc tai lidu co so) va khong thé hién quan diém phap 1y
vé giao dich. Co quan ding ky cling céng bd cac bién phap c6 chirc ning tuong
duong quyén bao dam*

- Hai 13, Viét Nam chua c6 cac quy dinh cho thdy co quan dang ky tai san
bao dam c6 nhiing cach thtrc hién dai nhu cho phép chii ng ¢6 bao dam hoac dai
dién cua ho dugc dang ky, tra clru, stra d61 hodc huy quyén bao dam tryc tuyén;

- Ba 1a, Viét Nam chua c6 cac quy dinh cho phép chii ng c6 bao dam duogc
tra ng trude khi con ng khong c6 kha nang tra duogc ng nhung chua mé thu tuc
pha san;

- Bon 14, Viét Nam chua c6 cac quy dinh cho phép cha no c6 bao dam 1a
ddi tuong cua viéc tam dung thuc hién thu tuc cudng ché khi con ng dugc dat
vao thi tuc tai cau trac co sy giam sat ctia toa nhung luat bao vé quyén cua chu
no c6 bao dam bang viéc cung cdp ching cr rd rang dé khoat khoi viée tam
dung d6 nhu viéc dong san dang gap nguy co hodc dit ra mét khoang thoi gian
€161 han cua viéc tam dung do.

1.1 Khuyén ngh; cdi thién hé thong dang ky giao dich bao dam:

(i) Bé nghi Bo Tu phéap can tiép tuc ra soat tong thé, danh gia y nghia cta
viéc dang ky giao dich bao dam. Khi da coi viéc dang ky giao dich bao dam la
mot quyén cua bén nhan bao dam thi hé so, trinh tu, thi tuc thyc hién viéc dang
ky giao dich bao dam can duoc toi gian hoa, tao diéu kién dé bén nhan bao dam
thuc hién quyén lgi ciia minh va bao vé tdi da quyén lgi cia minh cling nhu
ngan chan cac rii ro cho cac chii ng dén sau.

Dong thoi, Nghi dinh hudng dan viéc dang ky giao dich bao dam can sira
d6i theo huong ho so dang ky giao dich bao dam chi bao gdm céc thong tin co
ban vé giao dich bao dam va thong tin vé cac bén co lién quan trong giao dich bao
dam ma khong yéu cau viéc cung cap cac bang chimg vé giao dich co s¢ - giao
dich dugc bao dam; hudng dan vé ho so ding ky, sira d6i, bd sung, huy bo giao

40General Principles for Credit Reporting — 2011 — World Bank

41Credit Reporting Knowledge Guide — 2012 - IFC

42Methodology for Getting Credit — Doing Business — World Bank Group

4“The registry also publisizes functional equivalents to security interests” — Methodology for Getting Credit —
Doing Business — World Bank Group
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dich bao dam cling nhu quy trinh yéu cau tra ctru thong tin truc tuyén, dam bao
rang nguoi yéu cau dang ky giao dich bao dam va nguoi dai dién cua ho ciing nhu
ngudi ¢ nhu cau tra ciru thong tin vé giao dich bao dam c6 thé thuc hién céc thao
tac va nhéan két qua mot cach nhanh chong, it tdn kém va hiéu qua nhat.

(ii) P& nghi Bo Tu phéap nghién ciru, dé xuat stra di quy dinh vé giao
dich bao dam tai B6 Luat Dan 2015 su dbi voi cac ndi dung co lién quan dén dbi
tuong dang ky giao dich bao dam theo hudng tt ca cac bién phap bao dam déu
c6 thé duoc ding ky giao dich bao dam.

(iii) D& nghi Bo K& hoach va Pau tu — co quan chu tri tong hop ¥ kién cta
B0, nganh va 1a co quan diu mbi lam viéc véi nhom cong tac cuia NHTG khi
xay dung Bao c4o Moi truong kinh doanh can dé nghi NHTG danh gia lai tiéu
chi c6 lién quan dén phuong thure thuc hién dang ky, tra clru, stra doi, bd sung
hoac huy quyén bao dam do quy dinh cua phap luat Viét Nam da thira nhén cac
bén co thé dang ky, tra ctu, stra d6i, bd sung hoic hity quyén bao dam cung nhu
yéu cau tra ctru thong tin vé giao dich bao dam theo cach thuc truc tuyén va
quyén thanh toan tai san bao dam trudc khi doanh nghiép tuyén bd pha san.

1.2 Dé xudt cdi thién quy dinh vé bao vé quyén chii ng-

Nhu di dé cap tai phan thuc trang phéap luat vé giao dich bao dam, phap
luat vé pha san ciia Viét Nam méi chi quy dinh cho phep viée xur ly tai san bao
dam c6 nguy co bi pha huy hodc bi giam dang ké vé mat gia tri mic du da co
quyét dinh vé dinh chi xur 1y cac yéu cau cia doanh nghiép, hop tac xa co lién
quan dén nghia vu tai san. Tuy nhién, phap luat vé pha san caa Viét Nam lai
chua dua ra nguyén tic cho viéc chil no ¢ bao dam c6 quyén dugc “giai phong”
khoi sy dinh chi ddy sau khoang thoi gian nhat dinh.

Do do, dé xuat Bo6 Tu phap tlep tuc nghién ctru, xac dinh cac co ché dé
bao vé quyen cua chu ng, giam thleu nhimg anh huong tir cac quy trinh, thu tuc
pha san ddi vai viée thyc thi quyen chti ng. Cu thé:

- Quy dinh khoang tho1 gian cua giai doan tam dinh chi thuc hién xtr 1y tai
sén bao ddm theo huéng t6i thi€u hoa, dic biét 1a khi bén ng dugce dat vao giai
doan tai cau tric. Trong trudng hop, bén no bi dit vao tinh trang thanh 1y doanh
nghiép, khoang thoi gian cta giai doan tam dinh chi dugce coi la hop ly (gia su
khoang tur 30-60 ngay*!), du dé quan tai vién thyc hién nhiém vu cua minh trong
viéc danh gia tong tai san cla bén no. Néu tai san bao dam khong can thiét cho
viéc ban doanh nghiép thi giai doan tam dinh chi can duoc d& bo dé chi ng c6
bao dam chu dong trong vi¢c xur ly tai san bao dam.

- D& bo giai doan tam dinh chi. Trudng hop gia tri nghia vu ng ma chu ng
c6 bdo dam yéu cu bén no thyc hién nghia vu thanh toan 16n hon so véi gia tri
clia tai san bao dam hodc khi tai san bao dam c6 nguy co bi sut giam vé mit gia
tr1 hoac khi trong giai doan tai cAu trac cua doanh nghiép, ké hoach tai co cau

4 'Khoang thoi gian cu the cling can c6 nghién ctiru dé dam bao tinh hop 1y nhung ciing khong lam anh huong
dén thoi gian xur ly quyén va loi ich ctia cac bén co thé c¢6 lién quan, dic biét khi tai san duoc st dung dé dam
bao cho nhidu nghia vu, nhiéu giao dich, nhidu chu thé khac nhau.
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khong dugc thong qua trong khoang thoi gian cho phép, chu ng c6 bado dam cé
thé yéu cau dugc do bo giai doan tam dinh chi. Tai san bdo ddm can duoc
chuyén cho chi ng c6 bao dam dé xu ly.

2. Pé xuat cai thién cac vin ban c6 lién quan dén chiéu sau théng tin
tin dung:

Tinh dén Béo c4o Moi trudng kinh doanh 2019, vé cu phan chiéu sau
thong tin tin dung, Viét Nam da dat 07/08 tiéu chi, trong do duy nhat tiéu chi
lién quan dén ngudn cung cap thong tin dung dugc NHTG dénh gia 1a chua day
du. Theo do, tiéu chi ndy dugc cu thé hoa nhu sau: “Bén canh cac thong tin thu
thap tir t6 churc tai chinh, cac thong tin tir nha ban 1& va cac cong ty cung cap
dich vu tién ich cling dugc thu thap” nham muc dich xay dung co s¢ dir liéu vé
thong tin tin dung cia khéach hang.

Viéc chua thu thip duogc thong tin tr cac Cong ty dich vy tién ich (vién
thong, dién, nudc...) do trong qua trinh thyc hién van con mot s6 cac kho khan,
vuong mic sau:

(1) B Luat Dén sy, Luit An toan Thong tin mang, Luat Bao vé quyén loi
nguoi tiéu dung va mot sé Luét chuyen nganh yeu cau cac Cong ty dich vu tién
ich phai bao dam bi mat thong tin vé khach hang® (Luat vién thong,...). Do vay,
cac doanh nghiép nay con quan ngai vé tinh phap 1y khi cung cap thong tin
khach hang cho CIC.

(2) Phap luét chua quy dinh ro viéc cung cép thong tin cho CIC nén vigc
cung cap thong tin hién chi thuc hién duoc néu c6 sy dong ¥ cua khach hang. Vi
vay, dé cung cap thong tin cac Cong ty dich vu tién ich phai bd sung thém dleu
khoan trong hop dong voi khach hang cho phép chia se¢ thong tin véi CIC. Dleu
nay gy kho khéan cho doanh nghi€p va gay ton kém chi phi trong viéc ky két lai
hop dong dich vu véi khach hang.

(3). Chat luong thong tin tir ngudn cac cong ty dich vu tién ich con han
ché. Nhiéu nguoi sur dung dich vu khong phai la chinh chu du‘ng tén hop dong
dich vy, tinh trang sim rac chwa dugc xur ly triét dé. Do vay néu cap nhat thong
tin ndy s& anh huong dén chat lugng chung cua kho dir liéu CIC.

Be thao go Vu:ong mic néu trén, NHNN kién nghi mot sé giai phap dé dat
diém t6i da vé chiéu sau thong tin tin dung nhu sau:

1. Bé ngh1 Qudc hoi, Chinh pha nghién clru stra d6i cac Luét chuyén nganh
dé cho phép cac Cong ty dlCh vu tién ich cung cap thong tin khach hang cho cac
Trung tdm thong tin tin dung cong va tu tai Viét Nam.

2. Neu khong thuc hién stra d6i duoc cac Luat chuyen nganh néu trén, dé
nghi Qudc hoi, Chinh phu giao cho cac b, nganh ¢o lién quan nghién ciru Xay
dyng Luat bao v¢ dir li¢u nhu kinh nghlem mot s6 qubc gia, trong d6 co dé cap
dén viéc chia sé thong tin ctia cac Cong ty dich vu tién ich.

4 Phu lyc 5
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3. Vigc sura do6i hodc soan thao Luat méi thu:ong mat thot glan kha dai, vi
vy trudc mat, NHNN dé nghi Chinh phu c6 vin ban yéu cau cac Bo lién quan
(Bo Thong tin truyén thong, Bo Cong thuong...) chi dao cac Cong ty dich vu
tién ich chia sé thong tin vo1 CIC, trong d6 can bd sung diéu khoan cho phép
chia se¢ thong tin khach hang voi cac Trung thm Thong tin tin dung vao hop
dong voi cac khach hang su dung dich vu dé dam bao tuan thu dang quy dinh
ctia phéap luét vé bao vé dit liéu ca nhan.
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PHU LUC 1

Piém s6 Tiép can tin dung cia Viét Nam theo danh gia cia NHTG
Giai doan tir 2005-2013 (Bang 2.1)

Niam | Diém sd quyén phép Iy Diém sd chiéu sdu Phan trim ngudi
(/10) Thong tin tin dung (/6) | truong thanh trong

dir liéu cua CIC

2005 5 0 0.8

2006 5 0 1.1

2007 5 0 2.7

2008 7 0 9.2

2009 7 3 13.4

2010 7 4 19

2011 7 4 26.4

2012 7 4 29.8

2013 7 4 37.8
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S PHU LUC 2
Diém so Tiép cin tin dung cia Viét Nam theo danh gia cia NHTG
Giai doan tir 2014 — 2019 (Bang 2.2)

Niam | Diém sb quyén | Diém s6 chiéu Phan trim Phan trim ngudi
phap ly sdu Thong tin | nguoi trudong trrdng thanh

(/12) tin dung thanh trong dit | trong dit li€u cua

2014 7 6 39.1 0

2015 7 6 41.8 14

2016 7 7 415 6.9

2017 7 7 41.8 14.8

2018 8 7 51 19.7

2019 8 7 54.8 29.5
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PHU LUC 3

So sanh xép hang ve tiép can tin dung cia Viét Nam va mt so quoc gia

trong khu vue - ndm 2019 (Bang 2.3)

) Xép hang Sirc manh quyén | Chiéu siu thong

Quoc gia (trén 190 phap ly. tin tin dung

quoc gia) (trén 12 diém) (trén 8 diém)
Brunei 1 12 8
Cambodia 22 10 6
Myanmar 178 2 0
Singapore 32 8 7
Timor-Leste 172 0 4
Indonesia 44 6 8
Lao 73 6 6
Malaysia 32 7 8
Philipin 184 1 0
Théi Lan 44 7 7
Viét Nam 32 8 7
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PHU LUC 4

Cii thién vé diém chi s6 tiép cin tin dung trong giai doan 2005-2019

Viét Nam

M DB 2018: Viét Nam di ting cuong kha ning tiép can tin dung bang viéc thong qua Bo
Luat Dan sy méi cho phép mé rong pham vi tai san co thé duoc st dung lam tai sdn bao dam
DB 2016: Viét Nam bao dam quyén bén di vay trong viéc kiém tra lai dit liéu tin dung vé
ho trong khi d6 cong ty cung cép dich vu tw nhan mé rong dién bén di vay ting cuong hé
théng thong tin tin dung

DB 2015: Viét Nam ting cuong hé théng thong tin tin dung ctia minh bang viéc thiét 1ap
mot cong ty cung cap thong tin tin dung tw nhan méi

M DB 2014: Viét Nam ting cuong hé thong thong tin tin dung ctia minh théng qua mot nghi
dinh cho phép thanh 1ap cong ty cung cip thong tin tin dung tu nhan

DB 2011: Viét Nam ting cuong hé théng thong tin tin dung bang viéc cho phép bén di vay
kiém tra bao cdo tin dung vé minh va cho phép stra céc 13i sai

M DB 2009: Cong ty cung cap thong tin tin dung cong mé rong dién thong tin tin dung ma ho
phan phdi tir 2 nim 1én 5 nam, mé rong dién ca nhan va doanh nghiép

DB 2008: Viét Nam déy manh hé théng giao dich bdo ddm cta minh béng viéc mo rong
dang tai san c6 thé dung 1am tai san bao dam va cho phép mé ta mot cach khai quat tai san

bao dam trong cac thoa thuan bao dam
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PHU LUC 5
Quy dinh phap ly vé bao v¢ thong tin ctia ngudi tiéu dung

STT

Quy dinh

N¢i dung

Khoan 5 Diéu 517 Bo Luat Déan sy 2015:

Nghia vu cua bén cung tng dich vu

5. Giit bi mat théng tin ma minh biét
dugc trong thoi gian thyc hién cong viée,
néu c6 thoa thuan hodc phap luat c6 quy
dinh

Diéu 6 Luat Bao vé quyén loi nguoi tiéu
dung: Bao vé thong tin ctia nguoi tiéu dung

1. Nguoi tiéu dung dugc bao dam an
toan, bi mat thong tin ctia minh khi tham
gia giao dich, st dung hang hoéa, dich vy,
trir truong hop co quan nha nudc céd
tham quyén yéu cau.

2. Truong hop thu thap, st dung, chuyén
giao thong tin ctia ngudi tiéu dung thi to
chure, ca nhan kinh doanh hang hoéa, dich
vu ¢0 trach nhiém:

a) Thong bao rd rang, cong khai trudc
khi thuc hién véi nguoi tiéu dung vé muc
dich hoat dong thu thap, str dung thong
tin cua nguoi ti€u dung;

b) Str dung thong tin phu hop vé1 muc
dich da thong bao véi nguoi tiéu dung va
phai duoc ngudi tiéu dung dong v;

¢) Bao dam an toan, chinh xéc, ddy du
khi thu thap, str dung, chuyén giao thong
tin ctia nguoi tiéu dung;

d) Ty minh hoic c6 bién phap dé ngudi
tiéu dung cap nhat, diéu chinh thong tin
khi phat hién thdy thong tin d6 khong
chinh xac;

d) Chi dugc chuyén giao thoéng tin cua
nguoi tiéu dung cho bén thtr ba khi ¢6 su
doéng ¥ cua nguoi tiéu dung, trir truong
hop phép luat cé quy dinh khac

Diéu 17 Luat An toan théng tin mang: Thu
thap va sir dung thong tin c4 nhan

1. T6 chic, ca nhan xir 1y thong tin ca
nhan c6 trach nhiém sau day:

a) Tién hanh thu thap thong tin c4 nhan
sau khi c¢6 sy dong ¥ cua chu thé théng
tin c4 nhan vé pham vi, myc dich cua
viéc thu thdp va st dung thong tin do;

b) Chi sir dung thong tin c4 nhan da thu
thdp vao muc dich khac muc dich ban
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dau sau khi c6 sy dong y cua chu thé
théng tin ca nhan;

¢) Khéng dugc cung cip, chia sé, phat
tan thong tin cd nhdn ma minh da thu
thap, tiép can, kiém soat cho bén thir ba,
trir truong hop 6 sy ddng v cta chu thé
thong tin ca nhan d6 hodc theo yéu cau
clia co quan nha nudc ¢ thim quyeén.

Diéu 6 Luat Vién thong

Diéu 6. Bio dam bi mit thong tin

4. Doanh nghiép vién thong khong dugc
tiét 16 thong tin riéng lién quan dén
ngudi sit dung dich vu vién thong, bao
gém tén, dia chi, sb may goi, $6 may
dugc goi, vi tri may goi, vi tri may dugc
g0i, thoi gian goi va thong tin riéng khac
ma ngudi st dung di cung cap khi giao
két hop ddng voi doanh nghiép, trir cac
truong hop sau day:

a) Nguoi sit dung dich vu vién thong
d6ng ¥ cung cap thong tin;

b) Céc doanh nghiép vién thong co thoa
thuan béng van ban véi nhau vé viée trao
d6i cung cip thong tin lién quan dén
ngudi st dung dich vu vién thong dé
phuc vu cho viéc tinh gid cudc, 1ap hoa
don va ngan chan hanh vi tron tranh thuc
hién nghia vu theo hop déng;

¢) Khi ¢ yéu cau cua co quan nha nudc
c6 thAm quyén theo quy dinh cta phap
ludt.
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